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Exchange of Information on Traffic Violations

Affecting the Road Safety in the European Union

Minodora-Ioana Bilan-Rusu’

Abstract: In this paper we examine the provisions of European legislative act which provide the exchange of
information between competent authorities at the level of Member States in the field of road safety, the
importance of the research resulting in the need for insuring cooperation at EU level in this area as well. The
conducted research continues others concerning the complex system of cooperation between EU Member
States. The work may be useful to Romanian authorities involved in the enforcement of European legislative
act, and also to those who conduct research in police and judicial cooperation. The results and the essential
contribution of the work, its originality, consist of the general examination of the European legislative act,
critical remarks and proposals of amending and supplementing the current provisions, which can cause
difficulties in practice.

Keywords: police and judicial cooperation; crime; critical opinions

1. Introduction

The achievement of the EU assumed objective of establishing an area of freedom, security and justice
requires an understanding from the Member States of these concepts based on freedom, democracy,
human rights and fundamental freedoms principles and the rule of law. (Rusu, 2010, p. 24)

The legal cooperation in the European Union must be achieved in our opinion on two main directions,
namely the judicial cooperation in criminal, civil or commercial matters and police cooperation.

Judicial cooperation especially in criminal matters cannot be achieved without improving the police
cooperation system between the police authorities of each Member State, as, ultimately, the fulfillment
of all decisions made by the courts or other judicial bodies with powers in the field is performed by the
police.

One of the essential elements of police and judicial cooperation within the European Union is
represented by the mutual recognition of judgments, a principle established in the conclusions of the
European Council meeting which was held in Tampere on 15-16 October 1999 and reaffirmed in the
Hague Programme of 4 to 5 November 2004 for strengthening freedom, security and justice in the
European Union. (Rusu, 2010, p. 24)

The importance of police cooperation at EU level results in concrete tasks of this institution in the
complex activity of preventing and combating crime of all kinds. The Police cooperation in the
European Union is provided in the Treaty of Lisbon, under Title 5, entitled suggestively in this regard
“Police Cooperation”.

' Legal Counselor S.C. SOTIREX S.R.L. Baciu, PhD in progress at Titu Maiorescu University Bucharest, Romania,
Address: 70 Dionisie Lupu St., Bucharest, Sector 1, Romania, Tel. 004016507430, Fax: 0040-1-3112297, Corresponding
author: oana_rusu86@yahoo.com.
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According to the provisions of the Treaty of Lisbon, at the level of European Union within the
framework of police cooperation there will be included all competent authorities of Member States,
i.e. police services, customs and other specialized services in law enforcement in the domain of
prevention, detection or investigation of offenses. (Boroi & Rusu, 2008, p. 499)

Currently, the cooperation of police units at the European Union level is ensured by the European
Police Office.

According to the provisions of the Convention on establishing the European Police Office, the
Europol's objective is to improve the relations of cooperation between Member States, the
effectiveness and cooperation of competent authorities of Member States in preventing and combating
terrorism, drug trafficking and other serious forms of international crime, where there is clear evidence
regarding the involvement of organized crime structures and the damage of two or more Member
States of the mentioned criminal activity, requiring joint involvement of Member States, due to the
magnitude, significance and consequences of the considered crimes. (Boroi & Rusu, 2008, p. 509)

Given the above, it can be concluded that in terms of police cooperation in the European Union, this
can be achieved on two distinct levels, namely: cooperation in preventing and combating serious crime
forms, which is achieved through Europol and cooperation in other cases of police competence
achieved in all cases by police units of the Member States (other than those mentioned in the first
case). Given the object of the legislative act which is to be examined, the police cooperation regards
other forms of criminality, other than of organized crime.

In order to ensure a higher degree of individual security to its citizens, at the EU’s level it was adopted
the Directive 2011/82/UE Parliament and the Council of 25 October 2011 to facilitate the cross-border
exchange of information on traffic violations that affect the safety road.

In the present paper we will undertake an examination of the European legislative act, during which
we will formulate some critical opinions as well, that seem to bring difficulties in practice.

2. Purpose, Scope, Definitions

The objective of the European legislative act is to ensure a high level of protection for all road users in
the Union, facilitating the cross-border exchange of information on traffic violations affecting the road
safety and, thus, the enforcement of sanctions when such violations are committed with a vehicle
registered in another Member State, other than the Member State where the infringement was
committed.

The above provisions shall be applied to the following violations of traffic regulations affecting the
road safety:

- speeding;

- not wearing a seatbelt;

- jumping red traffic light;

- driving under the influence of alcohol;

- driving under the influence of drugs;

- not using crash helmets;

- use a forbidden lane circulating tracks;

- illegal use of a mobile telephone or communications devices while driving.

In order to avoid other interpretations than those intended by the legislator, there have been defined in
the legislative act each of these violations, we will not dwell on that because the definition is identical
to the Romanian legislation.

We believe however that it is necessary mentioning the three phrases, as defined in the European
legislative act, i.e., national point of contact, automated search and vehicle owner. Thus, by the
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“national contact point” we understand a competent authority designated for the exchange of DIV
(vehicle registered holder).

“Automated search” means an online access procedure for consulting the database of one, several or
all Member States or participating countries, and the “vehicle owner” means the person in whose name
the vehicle is registered, as defined in the Member State law of registration.

3. Procedure for Exchange of Information

In the purpose of the investigations on violations of traffic regulations affecting the road safety,
Member States shall allow access to the national contact points of other Member States, authorizing
them to conduct automated searches on vehicle and on owners’ data or vehicle’s keepers.

The Member State in which the infringement was committed will use the data obtained in order to
determine who is responsible for traffic violations affecting the road safety.

The Member States shall take all measures to ensure the exchange of interoperable electronic
information, without an exchange of data between other databases. Each Member State shall bear its
own costs arising from the administration, operation and maintenance of computer applications.

The decision to initiate or not the proceedings to the violation of unsafe road traffic belongs to the
Member State in which the violation occurred.

If the Member State in which the violation occurred decides to initiate such proceedings, it shall notify
in accordance with its internal law, the owner, vehicle’s keepre or the person otherwise identified,
suspected to have violated the traffic rules affecting safety road. This information relates, in
accordance with the internal law and the legal consequences of violating those rules in the Member
State where the infringement occurred under the internal law of that State.

When sending a letter to inform the owner, the vehicle owner or person otherwise identified, suspected
to have committed traffic infringements affecting the road safety, the Member State where the
violations were committed include, in accordance with its internal law, any relevant information, in
particular the nature of traffic rule violation, the date and time of the committed offence, a reference to
the provisions applicable (including their title) according to the national law that were violated and the
appropriate sanction, and, where appropriate, data on the device used to detect the violations. In this
case, the requesting Member State transmits the letter of information, in order to guarantee the
fundamental rights, in the language of the registration document, if available, or in the official
language of the Member State of registration.

As regards personal data the Member States shall take measures on processing in a suitable time, to
amend where they are inaccurate, deleted or locked and when they are no longer needed. Also, the
Member States shall take measures to protect the personal data in accordance with European standards
and that they will be used only for achieving the purpose of the examined legislative act.

All persons concerned are entitled to obtain information on which the personal data are registered in
the State of registration and sent to the Member State where the infringement was committed,
including the requesting data and the competent authority of the Member State where the infringement
was committed. In order to inform citizens of Member States, the Commission will publish on its
website, in all official languages of the Union, a summary of the rules of Member States relating to the
regulation of traffic.

4. Conclusions and Critical Opinions

The adoption of the examined legislative act represents an objective necessity, driven by the need to
prevent and combat more effectively the acts of drivers affecting road safety. The legislative act in
question is in its essence a European cooperation instrument of police cooperation between Member
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States in the European Union. However, note that not all Member States have accepted its terms,
except the United Kingdom, Northern Ireland and Denmark.

To summarize, the examined legislative act establishes a general procedure of police cooperation
designed to help identify and punish the participants in trafficking or keepers or owners of vehicles for
violating the legal rules affecting road safety.

Thus, according to the mentioned legislative act, the police authorities of the Member States shall take
measures to contact the involved owner, keeper of the vehicle or otherwise identified person,
suspected of committing an infringement of traffic affecting road safety, in order to transmit the
information to the person on the procedures and legal consequences of infringement under the law of
that Member State.

In this context, the Member States by their authorized institutions shall submit the information on
violations of traffic regulations affecting road safety in the language of the registration document, the
language that the person concerned understands in order to ensure correct transmission of information.

At the same time, the person concerned must have the opportunity to respond to the information, to
request additional information, to pay the fine or to exercise the right of defense, especially when there
is a slip in mistaking the identity.

No doubt the European legislative act is a novelty in EU police cooperation, having the final role to
prevent and combat more effectively the infringements of road traffic safety within the European
Union.

The examination of the European police cooperation instrument within the European Union, allows us
to formulate critical opinions, designed to help improve the legislation in the field.

The first criticism concerns the exclusion from the scope of responsibility in the transport of hazardous
prohibited materials or transport of hazardous materials in violation of safety requirements set by the
state law in which the consignment was found.

We consider that such provisions were required, given that such transport in certain circumstances can
become more dangerous than any of the rules of the European legislative act (speeding, drunk driving,
not using crash helmets etc.).

On the other hand, examining the road rules that may be the object in police cooperation matters, we
find that the legislative act does not make a clear difference between them. Thus, all road rules
specified in the European legislative act can be established on spot by the police forces agencies
within the State. Under these circumstances, we would naturally wonder what would be the efficiency
of the European legislative act, which in this case it cannot be relied upon, as identifying and
punishing the person in question is done on spot when the person is caught.

At the same time there are situations where certain infringements of the rules relating to road safety
can be found and then committed. Thus, except for breaches of road safety by driving a vehicle under
the influence of alcohol or drugs, all other violations can be established later. We believe that if they
may be identified only through tools of identification by using facilities provided by the European
legislative act and not those that can be found “in flagrante” under the criminal proceedings.

Of course, the identification of persons that directly participated in the infringement by which it is
endangered the road safety or the owners or holders of vehicles involved, it may be achieved under the
European legislative act at fact finding, when the involved people have used false identities, aspect
involving subsequent verification in their country.

In this context we consider that the European legislative act would have to make a clear distinction
between cases where it can make use of its provisions and exceptional situations. It is quite clear that
solving the infringements according to which the road safety is affected, on spot, on the moment of
fact finding, it does not require further verification in the home Member State of the ones involved,
except in certain situations, which we consider to be an exception.
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Another criticism regards the absence of rules on the legal person responsibility, in its quality of
owner or keepers of the vehicle involved or participating directly in the offence. We insist upon this
situation because the legal person responsibility varies from case to case, being required each time a
pertinent analysis, based on the involvement degree of the legal person to the breach that affects road
safety laws in a Member State.

Finally a last remark concerns the rights of the person concerned, regardless of its quality, the driver of
the vehicle, its owner or its keeper. Thus, when the person contests taken action, to which court will
the person address? To the Member State where the infringement was committed or the State of
residence or home? We find that European legislative act does not solve this problem more so it did
not even get it into account. We believe that in such a situation, given the existing facts, that person
may only address to a competent court of the State where the crime was committed. But, in that case,
the person concerned will have to contest a fine, during which you have to go to court, after being first
identified, involving a number of expenses that will surely be greater than the amount of the applied
fee. In these conditions, one may naturally wonder whether this right is respected. This issue is
extremely sensitive, requiring a different approach which we will analyze in a future paper.
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Abstract: This paper concerns a general examination of the European legislative act regulating the activity of
obtaining evidence for their use in criminal proceedings, its importance resulting from the novelty that it
represents. The research may be useful both to Romanian and European judicial authorities with
responsibilities for judicial cooperation in criminal matters and also to theorists that examine the complex
cooperation system at EU level. The research results, the essential contribution, its originality consist of the
critical general examination of the concerned normative act, and also the proposals to amend and supplement
some provisions which may cause dysfunctions in practice.
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1. Introduction

The development of European countries since the second half of last century has created new
possibilities for moving people and goods in Europe, which caused new mutations in the structure of
cross-border crime, mutations generally defined by the possibility of moving criminal elements, to
ensure efficient organization and permanent logistics. (Rusu, 2010, p. 20)

In these very complex conditions, European countries, aware of the increasing perspective of cross-
border crimes globalization and organized crime, they have increasingly insisted on initiating an
organized framework for judicial cooperation in criminal matters.

The first and most important step in the improvement and modernization of the institution of
extradition was made in the second half of last century by the European Council, by adopting the
European Convention on Extradition on 13 December 1957. (Boroi & Rusu, 2008, p. 299)

By establishing the European Union among other facilities granted to their citizens, it also appeared
the one of the free movement of persons and goods within the Union, an aspect which led inevitably to
increasing crime of all kinds and especially the cross-border and organized crime.

The establishment of the European Union and subsequently the Schengen area created new
possibilities of actions to the crime element and thus increase criminality, exacerbated possibilities of
increasing the opportunities the action territory by the admitting new states. (Rusu, 2009, p. 19)

Although the system of cooperation in criminal matters between European countries, achieved by the
compliance of European Convention on Extradition has worked for a while in good conditions,
however, as time has passed it was proved to be increasingly ineffective. This conclusion had to find a
solution, as the crime was in a constant increase.

The found solution was establishing a new surrender procedures of criminals between Member States
to a procedure that would simplify the whole activity, so that all that all offenders that have committed

! Legal Counselor S.C. SOTIREX S.R.L. Bacau, PhD in progress at Titu Maiorescu University Bucharest, Romania,
Address: 70 Dionisie Lupu St., Bucharest, Sector 1, Romania, Tel. 004016507430, Fax: 0040-1-3112297. Corresponding
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crimes in the European Union would be identified and returned to the States where the crime was
committed, for trial and conviction in the shortest time. (Rusu, 2009, p. 19)

In this very complex context, with major implications in the evolution of the European Union, it was
adopted the Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant for
obtaining evidence and surrender procedures between Member States.

The importance of this legal instrument for judicial cooperation in criminal matters arising from the
innovations that it brings in the procedure of looking for wanted persons between Member States, by
simplification and efficiency through judicial cooperation is achieved.

Among the innovations it brings the European arrest warrant for obtaining evidence in relation to
extradition, we note the following:

- widening the scope of applicability by including new types of offenses of increased gravity;
- renouncing to verification procedure of double criminality for groups of offenses;

- simplifying the surrender procedures;

- increasing efficiency by shortening deadlines;

- simplifying the administrative stage;

- possibility of direct cooperation between competent judicial institutions;

- surrender of their citizens;

- complying with the provisions of the Framework Decision by all States (Rusu, 2009, p. 49).

Despite its significance, however, the most important form of judicial cooperation in criminal matters
between Member States is considered to be the recognition and enforcement of criminal judgments
emanating from another Member State. Surrender a person under a the European arrest warrant for
obtaining evidence can be based only on its recognition and enforcement by the judicial authority of
the executing Member State. In order to ensure an organized framework for judicial cooperation in
criminal matters, at the level of European Union were subsequently added several acts. In this context,
of improving cooperation relations between Member States it was adopted Framework Decision
2008/978/JHA of 18 December 2008 on the European Warrant for obtaining evidence for obtaining
objects, documents and data for their use in criminal matters proceedings.

Under the mentioned European legislative act, the European Warrant for obtaining evidence may be
used by Member States' judicial authorities in order to obtain any objects, documents and data for
using them during criminal matters proceedings.

They are issued only by judges, courts, judges, prosecutors and other judicial authorities, the European
Warrant for obtaining evidence may be issued for: obtaining objects, documents or data from a third
party, coming after a search, including the suspect's residence, previous data on the use of any services
including financial transactions, statements, interviews and hearings, historical records and other
documents, including the results of special investigation techniques.

In this paper we proceed in examining the new forms of judicial cooperation in criminal matters
between Member States, in what regards the legal nature, definition, scope, types of procedures,
issuance and transfer of the European Warrant for obtaining evidence, subsequently we will examine
other institutions of this form of cooperation.

2. The Need of Adopting, Defining and Execution Requirements

The objective of the examined European legislative act is to replace the system of mutual assistance in
criminal matters for obtaining objects, documents or data between Member States.

The European Arrest Evidence must be issued only for obtaining objects, documents or data; the
search is necessary and proportionate to the criminal or other proceedings concerned.

At the same time the issuance of such a document must be achieved by the issuing State only if the
objects, documents or data could be obtained, in a compatible case, according to its internal law. In
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other words, at the issuance of a European Evidence warrant issuing authority it must be considered
also the possibility of executing a warrant under its own laws.

According to mentioned European legislative act, the European Warrant for obtaining evidence is a
judicial decision issued by a competent authority of a Member State in order to obtain objects,
documents and data from another Member State for their use in authorized expressly mentioned
proceedings.

European Arrest Evidence will be executed based on the principle of mutual recognition under the
provisions of the examined legislative act.

In order to avoid a unilateral interpretation that will not be in agreement with the European legislator’s
will within the legislative act there were defined some activities and institutions that we reproduce in
order to understand the examined institution:

- Issuing State means the Member State that issued the European Warrant for obtaining
evidence ;

- Executing State means the Member State in whose territory are the objects, documents or data
or, in case of electronic data, the Member State in which they are directly accessible under the
law of the executing State;

- Issuing authority means: A judge, a court, an instruction judge, prosecutor, or any other
judicial authority, as defined by the law of the issuer, acting, in that case, as the authority
leading the criminal investigation which is part, in accordance with the internal law, to dispose
the obtaining evidence in cross-border cases;

- Executing authority means an authority which is, under the national legislation, implementing
the examined European legislative act, the power to recognize or execute a European Warrant
for obtaining evidence ;

- Search or seizure of include any measures Criminal Procedure from which a legal or natural
person is required under legal constraint, to provide or participate in providing objects,
documents or data, measures, which, in case of failure, can be enforceable without the consent
of such person or it may lead to a penalty.

3. The Scope, Types of Procedures, the Content of the Warrant

The European Arrest Evidence may be issued in order to obtain, in the executing state objects,
documents or data necessary for the issuing state for procedures expressly provided.

The European Arrest Evidence can not be issued for the purpose of requiring the executing authority
the following:

- to organize query, take statements or initiate other types of hearings involving suspects,
witnesses, experts or any other persons;

- carry out bodily examinations or obtain bodily material or biometric data directly on a person's
body, including DNA samples and fingerprints;

- to obtain real time information through technical means and the interception of
communications, under cover surveillance or monitoring bank accounts;

- to explore objects, documents and data;

- to obtain communications data retained by communications service providers of public
electronic communications or by a public communication network.

Please note that the European Warrant for obtaining evidence may still be issued in connection with
the above described, unless the objects, documents or data are already in the possession of the
executing authority before issuing the warrant.

When the issuing authority indicates as such, the European Warrant for obtaining evidence may
include any other objects, documents or data which the executing authority discovers during the
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execution of the warrant, and that, without further inquiries it considers to be relevant for the
procedures to which the warrant was issued.

Also, if the issuing authority requests it so, the European Warrant for obtaining evidence may include
taking statements from persons present during its execution, which are directly related to the warrant.

Under the European legislative act, the European Warrant for obtaining evidence may be issued:

- on criminal proceedings initiated by a judicial authority or will be brought before a court on an
offense under the national law of the issuing State;

- on proceedings initiated by the administrative authorities of facts which are subject to criminal
sanctions under the national law of the issuing State as they represent infringements of the
rules of law and in the case where the decision of the mentioned authorities may be subject to
appeal before a competent court, particularly in criminal matters;

- in proceedings instituted by the judicial authorities on the facts which are subject to criminal
sanctions under national law of the issuing State as it represents infringements of the rules of
law and in the case where the decision of the mentioned authorities may be subject to further
appeal to the a competent court, especially in criminal matters;

- In connection with the above, which relate to acts or offenses that can incur the liability of a
legal entity or it may lead to criminal sanctions of a legal person of the issuing State.

In terms of the content of the warrant, it must be designed in accordance with Annex, it will be filled
in, signed, and the content will be certified as correct by the issuing authority. The European Arrest
Evidence will be prepared and translated by the issuing in the official language or the official language
of the executing state.

4. Issue and Submission of European Warrant for Obtaining Evidence

For issuing the European warrant for obtaining evidence it is required that each Member State takes
measures to ensure that it is issued only when the issuing authority considers to have been met the
following conditions:

- obtaining the sought objects, documents or data is necessary and proportionate to the purposes
and the procedures provided in the mentioned above legislative act;

- the objects, documents or data can be obtained under the law of the issuing state within
compatible proceedings, if that would be available within the issuing State, even if they could
use different procedural measures.

The European Arrest Warrant for obtaining Evidence may be submitted to the competent authority of
a Member State in whose territory the competent authority of the issuing State has reasonable grounds
to believe that the documents or data objects are relevant or not, if electronic data, as these data are
directly accessible under the law of the executing State. The warrant will be sent without delay by any
means which leaves a written record and under the conditions of allowing the executing State to
establish authenticity. After transmitting, all subsequent official communications will take place
directly between the two authorities (issuing and execution).

If deemed necessary, each Member State may designate one or more central authorities in order to
grant specialized support to the authorities directly involved. If necessary, a Member State may entrust
its central authority or authorities sending and receiving, by the administration, of the European
Warrant for obtaining evidence and every official correspondence. Of course all these decisions must
take into consideration the internal law of that State.

Transmission of the European Warrant for obtaining evidence may also be made via the secure
telecommunications system of the European Judicial Network.

25



European Integration - Realities and Perspectives 2012

When out of various reasons the executing authority of the executing Member State is not known, the
issuing authority shall make all necessary investigations, including the contact points of the European
Judicial Network, in order to obtain the necessary information from the executing State.

In the case where the judicial authority of the executing State receives a European Warrant for
obtaining evidence finds that it is not competent to execute it according to its national legislation, it
will send the warrant to a competent authority and it shall inform about it the issuing authority.

Any difficulties that arise during the execution of the warrant shall be settled by the two authorities
involved, or if not possible, through the intervention of central authorities of both Member States.

When out of various reasons the issuing judicial authority shall issue a warrant that supplements a
previous one, or is the result of a freezing order transmitted under Framework Decision
2003/577/JHA, it will indicate this aspect in the content of the warrant.

If the issuing authority participates in the execution of the European Warrant for obtaining evidence in
the executing State, it may submit a new warrant that complements the first, directly to the
enforcement authority, while being on the territory of the executing state.

The personal data obtained can be used by the issuer for the following purposes:

- procedures for which the European warrant for obtaining evidence may be issued;
- other judicial and administrative proceedings directly related to the above;
- preventing a serious and imminent threat to public security.

The use in other purposes that those mentioned above of personal data may be used only with prior
consent of the executing State, unless the issuing State has obtained the consent of the person in
question.

5. Conclusions and Critical Opinions

In our opinion the adoption of this European Legislative Act it is absolutely necessary because of
Member States’ will to increase the specific activities of judicial cooperation in criminal matters, the
aim being preventing and fighting against the crime of all kinds more effectively. Also adopting this
European tool of judicial cooperation will contribute in achieving the objective assumed by the
European Union that is to ensure an area of freedom, security and justice.

The examined the legislative act will facilitate obtaining objects, documents or other data absolutely
necessary in the investigations or court proceedings, which represent evidence in the criminal
proceedings of a natural or legal person in another state, other than where they were. Examining this
legislative act allows us to formulate some critical opinions, which would contribute to improving the
system of judicial cooperation, possibly by modifying and supplementing it. A first observation
concerns the fact that by its norms, the legislative act s is not a clear distinction between objects,
documents or data that need to be collected from businesses. We believe that in these circumstances,
there should be adopted some clear provisions, especially given their distinct status towads
individuals. The provision contained in article 7 of the examined legislative act implying that any
issuance of the European Warrant on obtaining the evidence it should be reviewed and approved by
another institution of the issuing Member State. We believe that such a provision is unnecessary, the
self-responsibility belonging only to the issuing judicial authority and not to other administrative
institutions. A final critical observation concerns the content of article 8 line (4) of the examined
legislative act which provides that, under the executing judicial authority it is not known, the issuing
authority shall make all the necessary investigations, including the contact points of the European
Judicial Network. We believe that in such a case, the issuing authority should contact the Ministry of
Justice of the issuing State, an institution that will carry through the necessary checks, service or
specialized compartment. As a general conclusion we consider that the adoption of this legislative act
it will contribute to improving the judicial cooperation system in criminal matters between Member
States.
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The European Arrest Warrant
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Abstract: In the paper it is generally examined the institution of the European arrest warrant according to the
latest changes and additions through the adoption of a new European legislative act. The paper is a
continuation of research in the area of judicial cooperation in criminal matters in the European Union. It may
be useful to the judicial bodies with the responsibilities of issuing and executing a specific European arrest
warrant and to academics and students in law schools. The research results, the essential contribution, the
originality consist of the general examination of the institution, the critical remarks and proposals for
amending and completing certain provisions insufficiently clear.
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1. Introduction

The Romanian doctrine, as the European one, has revealed that the oldest and well known form of
international judicial cooperation in criminal matters is considered to be the extradition.

In its historical evolution, the institution of extradition has been a permanent subject of negotiations
between the world countries, the ultimate goal being to find the most effective ways to surrender
offenders’ refugee in another state. Bilateral agreements have resulted in treaties, conventions or other
similar instruments that have played a decisive role in preventing and fighting crime more effectively.
(Rusu, 2010, p. 19).

One of the fundamental problems that caused many political-legal discussions between the countries
of the world was of course the extradition of their own citizens. (Boroi & Rusu, 2008, p. 299)

For a long time, all world countries (except U.S. and Britain, but only bilaterally and under certain
conditions) did not accept the extradition of their citizens, moreover they did not committed even to
judge according to the internal laws on those who have committed criminal acts in other states. (Boroi
& Rusu, 2008, p. 299)

Developing world Member countries even since the beginning of the last century, especially since the
second half, it has created new possibilities for moving people and goods, something that caused new
mutations and the structure of cross-border crime, mutations generally defined by the possibility of
moving criminal elements, for ensuring a high quality organization and logistics.

In this context particularly complex, aware of the increased danger represented by the attempt to
globalize some serious forms of organized crime, among which we mention terrorism, drug
trafficking, trafficking in arms and ammunition, human flesh etc., the European governments have
continuously insisted upon the improvement of international judicial cooperation in criminal matters.
(Rusu, 2010, p. 20)

! Legal Counselor S.C. SOTIREX S.R.L. Bacau, PhD in progress at Titu Maiorescu University Bucharest, Romania,
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The first and the most important step in the direction of improvement and modernization of the
institution of extradition was made in the second half of last century by the European Council, by
adopting the European Convention on Extradition of 13 December 1957. (Boroi & Rusu, 2008, p. 299)

Although initially the mentioned European legislative act proved its effectiveness, contributing
decisively to the improvement of complex business and crime prevention at the level of Europe, being
subsequently updated by two additional protocols, however, in time this institution proved as such to
have large gaps. (Rusu, 2009, p. 19)

The establishment of the European Union and subsequently the Schengen Area created new
opportunities of criminal elements and implicitly the growth of crime, increased possibilities of
territorial expansion of action by the admission to new states. In the new context created in the early
XXTI* century, the movement of offenders from one corner to another of Europe, is without any risk.
(Rusu, 2009, p. 19)

Against this background, which led to increased crime, the European Union's objective of becoming
an area of freedom, security and justice, seemed to be in danger. (Boroi & Rusu, 2008, p. 300)

No doubt the new security threats of Member States, this time more current and also dangerous, has
prompted the establishment of new procedures between Member States, a procedure the simplifies the
entire activity. In this context, very complex, with major implications regarding the evolution of the
European Union, it was adopted the Framework Decision 2002/584/JHA of 13 July 2002 on the
European arrest warrant and surrender procedures between Member States.

The importance of this international instrument stems from the novelty elements that they bring in the
surrender procedure of criminals between Member States, by simplification and efficiency with which
it is achieved within the EU judicial cooperation.

Among the innovations that the European arrest warrant brings (in relation to the institution of
extradition), note the following:

- widening the scope to include new types of offenses of increased gravity;

- renouncing at verifying the double incrimination procedure for these groups of offenses;

- simplifying the surrender procedures;

- increase the efficiency by shortening deadlines;

- simplifying the administrative stage;

- possibility of direct cooperation between the judicial institutions;

- surrender their citizens;

- complying with the provisions of the Framework Decision by all Member States (Rusu, 2009,

p- 49).

We can say that the establishment of the European arrest warrant replaces the extradition institution in
the relations of cooperation in criminal matters between Member States of the European Union. Thus,
under the procedural aspect, the EU Member States, the European arrest warrant has practically
replaced the European Convention on Extradition, an international instrument remaining in force as
being applicable in its relations between European Union Member State and another Member State not
being EU member, or between two countries not members of the European Union, but only of the
Council of Europe.

2. Acts that Allow Surrender

The examination of the mentioned European legislative act depositions leads to the conclusion that
only a series of crimes, regarded as being more serious (included in several groups), regardless of the
title that it is used in the legislation of the issuing state, if it is sanctioned by the law of the issuing
State with a sentence or a custodial measure for a maximum period of at least three years, it will not be
subject to checking the condition of double incrimination.

29



European Integration - Realities and Perspectives 2012

These types of offenses are expressly mentioned in article 2 line (2) of Framework Decision
2002/584/JHA, the European legislator can still leave the possibility of their extent depending on the
overall evolution of the recorded crime in each Member State. (Rusu, 2010, p. 21)

Meanwhile, the European legislative act provides that for other offenses, other than those mentioned
above, surrender is subordinated to the condition that the facts justifying the European arrest warrant
would represent an offense under the laws of both countries involved, regardless of their constituent
elements or their legal integration, a condition which is expressly stated in the international law and
the Romanian and European doctrine as “double incrimination”.

According to European legislative act, the Member States have two categories of reasons to refuse to
execute a European arrest warrant, of which the first falls into the mandatory reasons, and the second
into the optional reasons. (Boroi & Rusu, 2008, p. 313)

3. Mandatory and Optional Reasons for Refusing the Execution of the Warrant

The European legislative act provides that the executing judicial authority (of any Member State) will
refuse to execute the European arrest warrant in the following cases:

a) when, according to the available information, that person was prosecuted for the same offense
finally judged by a Member State, other than the issuer, under the condition that, if convicted, the
penalty has been executed or currently being in execution, or may no longer be executed under the law
of the convicting Member State;

b) the offense on which the European arrest warrant is covered by amnesty in the executing Member
State where that State had jurisdiction to prosecute the offense under its criminal law;

c¢) the person who is the subject of European arrest warrant cannot, because of the age, be held
criminally responsible for the acts mentioned in the warrant, under the law of the executing Member
State.

We find therefore, that whenever the executing judicial authorities will notice the existence of one of
the above mentioned situations, they will necessarily refuse to execute the European arrest warrant.
The provisions of the European legislative act is mandatory, they can leave no room for interpretation,
regardless of the common will of the States directly concerned, of course in concrete cases.

Optional Reasons

The European legislative act provides some optional grounds for refusal to execute a European arrest
warrant by the judicial authority of the executing State, namely:

- when surrender is submitted to the condition upon the facts justifying the issuance of European arrest
warrant it would represent an offense under the executing State law, regardless of their elements or
legal classification, the act underlying the European arrest warrant is not a offense, in accordance with
the law of the enforcement state; in exceptional cases relating to taxes, customs and exchange, the
execution of European arrest warrant cannot be refused because the state law enforcement does not
require the same type of fees or taxes or it does not contain the same type of rules on taxes, customs
and foreign exchange just as the law of the issuing Member State;

- the person who is the subject of European arrest warrant is subject to criminal proceeding in the
executing Member State for the same offense motivating the European arrest warrant;

- the judicial authorities of the executing Member State have decided either not to prosecute for the
offense on which the European arrest warrant or to terminate it, or where the requested person has
made a final judgment in a Member State for the same facts that prevent further proceedings;

- when the prosecution or punishment was prescribed in accordance with the executing Member State
and the acts fall within the competence of that State, under its criminal law;
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- when the information is available to the executing judicial authority that the requested person was
finally judged for the same acts of a third country, under the condition that, in case of conviction, the
sentence was executed or at that time was under execution or it may no longer be executed under the
law of the sentencing country;

- when the European arrest warrant was issued for a penalty or a deprivation of liberty measure, then
the requested person is staying in the executing Member State, is a national or resident thereof, and
that State undertakes to execute the sentence or detention order in accordance with the national law;

- the European arrest warrant relates to offenses: in accordance with the executing Member State, the
offenses have been committed wholly or partly within the executing Member State or in a place
treated as such, or were committed outside the territory of the issuing Member State and the executing
Member State's law does not allow prosecution for the same offenses when committed outside its
territory.

So whenever it will be incident, in one of the reasons listed above, the executing Member State will
have available two alternatives, namely: being denied the execution of warrants relying on the
provisions of article 4 of the European legislative act (and other reasons justified by the provisions of
its internal law), or proceed to the execution of the European arrest warrant, without justifying the
reason. (Rusu, 2010, p. 23)

According to the interpretation of the provisions of the European legislative act, it results in both
cases, that the executing Member State will proceed correctly, because as mentioned, these reasons
that can be invoked are optional for the executing State, the responsibility for the adopted manner it
belongs exclusivity to that state.

4. Changes and Additions to the European Legislative Act Framework

Both in doctrine and legal practice, observing some failure in the text of the Framework Decision
2002/584/JHA, on ensuring that the right of the person in question to be present at its trial, was later
adopted Framework Decision 2009/299/JAI of the Council of 26 February 2009 amending Framework
Decisions 2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/JHA and 2008/947/JHA,
strengthening the procedural rights of persons and encouraging the application of the principle of
mutual recognition to decisions rendered in the absence of the person in question at the trial.

In our opinion, this change has occurred because, according to Framework Decision 2002/584/JHA,
the executing authority may request the issuing authority to give certain assurances considered
sufficient to ensure the person subject to the European arrest warrant, that will have the possibility to
seek a retrial in the issuing Member State, being present when the judgment is passed. Regarding the
sufficient nature of such insurance, we see that it was left to the executing judicial authority, without
being provided other clear criteria based on which this authority may act.

On the other hand, note that the right of the accused person of being present in person at trial is
included in the right to a fair trial according to article 6 of the Convention on Human Rights and
Fundamental Freedoms. Meanwhile, note that while the Court ruled that the accused person’s right to
be present in person at trial is not absolute, it can give up, voluntarily and unconstrained by anyone
expressly or impliedly, but clearly, to this right.

Given these considerations, the European legislative act mentioned above, there were some additions
and changes to the optional supplementation refuse reasons of the European arrest warrant
enforcement by a member state under certain conditions.

Thus, by the Council Framework Decision 2009/299/JAl, article 2, it was introduced a new article,
namely the fourth, called “Decisions rendered following a process in which the person was not present
at the trial”.
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These new provisions provide that the executing judicial authority may refuse to execute the European
arrest warrant issued in the purpose of executing a penalty or a deprivation of liberty measure, if the
person was not present at the trial when the judgment was passed.

From this general rule, an exception is the situation where the European arrest warrant states that the
person, in accordance with further procedural requirements defined in the legislation of the issuing
Member state, in useful time, it was summoned in person (and thus informed) with the date and place
established for the trial which led to the decision, whether actually received by other means, any
official information about the date and place of that process and it was informed that a decision can be
rendered if it did not appear at trial, or, with knowledge of the established trial, instructed a lawyer
(who may be appointed by the person or ex officio, to defend the process), which actually participated
effectively to the trial defending the regarded person. (Rusu, 2010, p. 24)

Another exception to the above general rule refers to a situation where, after being passed the
judgment and being expressly informed about its right to a retrial or to appeal, in which it is entitled to
participate and which allows the case, including new evidence, to be reviewed and it may lead for the
original decision to being reversed, the person has expressly stated that it does not contest the decision
or it did not request the retrial or promote remedies in due time. (Rusu, 2010, p. 24)

A final exception concerns the situation where, although the person concerned was not informed with
the decision, it was not delivered personally and immediately after delivery and it will expressly be
informed about the right to a retrial or an appeal to which is entitled to be present and it will allow that
the situation of the case, including new evidence to be reviewed and it may lead to the dissolution of
the original case and also, it will be informed about the timeframe in which it should request a retrial
or promotion of an appeal according to the European arrest warrant.

Also, in case the European arrest warrant is issued for a penalty or a deprivation of liberty measure,
under the conditions mentioned above, and the person in question has not previously received any
official information on the procedures proceedings against him, the person may request, when
informed of the contents of the European arrest warrant, a copy of the judgment before being
surrendered. On the receipt of information upon request, the issuing authority shall provide the wanted
person a copy of the judgment by the executing authority. It is worth mentioning that the application
of the requested person must not delay the surrender procedure or the decision to execute the European
arrest warrant.

When the person surrendered under the same conditions (as above) requested a retrial or appeal, the
person's detention awaiting retrial or an appeal is reviewed in accordance with the issuing Member
State, to the completion of proceedings, either ex officio or at the request of the concerned person.
Such review shall provide, in particular the possibility to suspend or discontinue the detention. Retrial
or appeal will begin in due time after the surrender. (Rusu, 2010, p. 24)

5. Conclusions and Critical Remarks

The main changes and additions to the legislative act that regulates the delivery under a European
arrest warrant, the European legislator has introduced other optional reasons, besides those already
existing, which can lead to the refusal to execute a European arrest warrant issued by another Member
State. These changes and additions provide better conditions and the right of the person under the
European arrest warrant issued to enforce a penalty or a deprivation of liberty measure, for the retrial
of the cause where it has been convicted in his absence at the trial.

This solution has imposed due to the European Court of Human Rights, which called respecting the
provisions of article 6 of the Convention on Human Rights and Fundamental Freedoms, as well as
criticisms on the doctrine.

Although the establishment of a European arrest warrant, as amended and supplemented (to which it
was referred), represents in our opinion a great success in the complex work of preventing and
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combating crime of all kinds in the European Union, the research of its provisions has lead to the
conclusion of the existence of rules at least questionable, if not likely to change and complete.

A first critical opinion regards the failure of taking into account by the European legislator the ways of
executing some custodial measures for offenders. Thus, out of the definition of a European arrest
warrant, it results that it is executed for the achievement of criminal investigation or for a penalty
execution or a deprivation of liberty measure. We note that the above provisions make no reference to
safety measures that may be taken against a minor (according to our legislation, internment in a
rehabilitation center and hospitalization in a medical-educational institute). In this situation, given that
the European legislative act expressly states the cases where it is executed a European arrest warrant,
where the warrant is required for the execution of educational measures, this will not be possible.
Thus, the juvenile offender against whom it was taken such a measure and avoid the execution moving
in another Member State cannot surrender to the executing state based on a European arrest warrant.

Of course the situation is different if against the minor it is achieved prosecution because, this time,
the Member State in which he committed the offense may issue a European arrest warrant and the
addressing Member State can execute it, in compliance with the mandatory or optional reasons for
refusal.

This situation has not been noticed by any Romanian legislator, which in the special law defines the
European arrest warrant in the same way, basically copying the text drafted by the European legislator
and excluding the surrender of the minor offender to carry out a security measure.

Given the above, we believe it is urgent to complement the European legislative act according to the
specified reasons, by including custodial educational measures among the reasons that a European
arrest warrant may be issued and executed.

We also believe that our special law must be supplemented with the same provisions. A possible
addition may be achieved only by the Romanian legislator for the above purposes that would lead to
the execution by the Romanian judicial authorities of a European arrest warrant issued by another
Member State, and hence the impossibility of requiring such a warrant execution, under current
provisions of the European legislative act. However, in this situation (when the special law would be
completed) there is the possibility of issuing by the Romanian judicial authorities a European arrest
warrant and its execution and therefore, only when in the state law enforcement there are provisions
on the execution of such warrant and in the case of minors against whom a custodial security measure
was taken. (Rusu, 2010, p. 25)

The second critical opinion concerns the way in which the difference between some of the optional
and mandatory grounds for the refusal of executing a European arrest warrant, an aspect mentioned in
the European legislative act and Romanian special law.

Thus, one of the reasons provided in the European legislative act, at article 4, line (4), which provides
that the addressed Member State may refuse to execute a European arrest warrant when it was decided
the prosecution or punishment under the law of the executing Member State and the acts fall within
the competence of the Member State in accordance with its criminal law.

In our opinion, in the case law, in such a situation it cannot be discussed an option of the executing
Member State, but only a mandatory one. We argue this view on the grounds that in the case of
criminal liability or penalty, the person concerned cannot tolerate any criminal sanction, except safety
measures.

As a general conclusion, we consider that in order to ensure an effective judicial cooperation in
criminal matters between Member States, it is absolutely necessary to amend and supplement the
European legislative act and the special law, according to the achieved examination and suggestions.
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The New Romanian Criminal Code and the Current Romanian Criminal
Code, Related to Prior Complaint in Case of Abuse of Office

Alexandru Boroi', Angelica Chirili’

Abstract: According to paragraph 2, art. 258, Criminal Code, introduced by the sole article of Law. no. 58 as
of 19" March 2008, published in the Official Gazette no. 228/25 as of March 2008, “In the case provided at
para 1, for the facts set out in art. 246, 247 and 250 para. 1-4, the criminal proceedings shall be initiated at the
prior complaint of the aggrieved party, except for those that have been committed by a person out of those
mentioned in Article 147, para 1”. Thus, the criminal proceedings shall be initiated at the prior complaint of
the aggrieved party in case of abuse of office against the interests of persons, abuse of office by limitation of
some rights, abusive behavior, when these crimes are committed by other officials, according to art. 147. para
2, Criminal Code. Changes brought by the Romanian Criminal legislator to art. 258, Criminal Code, had in
view, obviously, the nature of the protected interest. The legislator appraised that there is no justification to
further allow the initiation of ex officio criminal proceedings in case of injuring some private interests like
those covered by these three articles (Articles 246, 247, 250, para. 1 - 4 Criminal Code). In the new Criminal
Code, the legislator does no longer provides the condition of formulating the prior complaint in the case of
perpetrating the facts of abuse of office by other officials or by other persons assimilated to public officials, as
in the actual Criminal Code. As in the new Criminal Code it is not provided the existence of prior complaint
of the aggrieved party, as condition of the fact of being susceptible of punishment and initiating the judicial
procedure, in what concerns committing certain acts of abuse of office, makes that the actual Criminal Code
becomes mitior lex.

Keywords: abuse of office; prior complaint; aggrieved party; more advantageous criminal law

1. General Considerations about the Prior Complaint

Lato sensu, any claim made by the person who was the victim of an offence is called a complaint. But
when the law conditions the initiation of criminal proceedings by the intervention of a complaint, than
the complaint is given the rating of prior, because it must precede any other procedural activity
(Dongoroz, 1939, p. 580).

Professor Vintila Dongoroz shows that the prior complaint has as reason the need to enable the
conciliation of the collective interests with the private interests, for those offenses to which protecting
the latter prevails (Dongoroz, 1939, p. 581).

Arguments in supporting the conditioning of criminal accountability by the existence of a prior
complaint for certain categories of offenses, although different in form, according to the types of
criminal offenses, however, have a common feature, a common content - namely, the interest of
protecting individuals, interest that becomes social interest, in relation to the consequences of the
crime.

Criminal Law provides in terminis the offenses for which criminal proceedings shall be initiated at the
prior complaint of the aggrieved party, the legislator itself delimiting the range of offenses for which
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criminal liability is dependent on the existence and maintenance of such a complaint, because it
institutes an exception when starting the public action is left to the discretion of the aggrieved part.

In the offence indictment norm, it must be mentioned that the criminal proceedings for that office is
initiated at prior complaint of the aggrieved party (Pascu, 2007, p. 374).

Practically, this condition delimits the range of offenses for which criminal liability is subject to the
complaint, and the lack of prior complaint determines the removal of such liability (Dongoroz et al.,
1970, p. 388), (Dima, 2007, p. 462), (Bica et al., 2007, p. 249).

In terms of technique’s systematization, this condition is provided either by the same article that
contains the indictment rule, at the end of the paragraph, as distinct hypothesis, or in another
paragraph, usually at the end of the article, or in a different article, placed after the group of indictment
rules, when the condition refers to more offences'.

Obviously, the base of the regulation can only be the special part of the Criminal Code, special
criminal or non-criminal laws that comprise provisions with criminal character.

The Constitutional Court’s jurisprudence implies that the settlement of offences for which a
precursory complaint is necessary, as well as of those when criminal prosecution is granted ex officio
is an option of the legislator, and the distinction provided by law do neither mean privileges awarded
to one of the parties in the penal process, nor discriminations’.

2. The Prior Complaint in case of Abuse of Office in the Actual Romanian Criminal
Code

According to paragraph 2, art. 258, Criminal Code, introduced by the sole article of Law. no. 58 as of
19" March 2008, published in the Official Gazette no. 228/25 as of March 2008, “In the case provided
at para 1, for the facts set out in art. 246, 247 and 250 para. 1-4, the criminal proceedings shall be
initiated at the prior complaint of the aggrieved party, except for those that have been committed by a
person out of those mentioned in Article 147, para 1”.

Thus, the criminal proceedings shall be initiated at the prior complaint of the aggrieved party in case
of abuse of office against the interests of persons, abuse of office by limitation of some rights, abusive
behavior, when these crimes are committed by other officials, according to art. 147. para 2, Criminal
Code.

In case the criminal acts mentioned are committed by public officials mentioned in art. 147, para 1,
Criminal Code, the criminal proceedings shall be initiated and they are exercised ex officio.

Thus, the criminal accountability for the acts under the provisions of art. 246, 247, 250, paral -4,
Criminal Code, perpetrated by officials starting with 28" March, 2008, the date when the text of the
law entered to force, is depended upon the existence (formulation) of prior complaint of the aggrieved
party; in the absence of such complaint, it will be decided the termination of criminal prosecution or
trial, as case may be (Sima, 2008, p. 120).

The changes brought by the Romanian Criminal legislator to art. 258 Criminal Code, had in view
obviously, the nature of the protected interest. Moreover, in judicial practice, it was discussed often
the issue whether the initiation of criminal proceedings, in case of such offences that injures a private

! This last technique of systematization is met in non-criminal special laws that comprise indictments. For example, Law no.
8/996 regarding the copyrights and related rights, art. 144; art. 277-297 from Law no. 53/2003 regarding Labor Code; art. 86
from Law no. 168/999 regarding solving the work conflicts. In Criminal law, for example, this technique is met in the case of
punishing the theft at prior complaint, placing art. 210 after the law texts that comprise the indictment of simple theft and
respectively, aggravated theft, it leads to the conclusion that previous complaint becomes a condition of punishment and
proceeding both for simple and aggravated theft, when the conditions provided at art. 210, Criminal Code, are met.

2 The Constitutional Court, decision no. 161/2000, published in the Official Journal no. 520/ 23.10.2000; The Constitutional
Court, decision no. 197/2000, published in the Official Journal no. 543/ 01.11.2000
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interest, should not have at its basis the previous complaints of the aggrieved party (Ciuncan, 2008, p.
105).

In the cases had in view, the social interest protected by criminal norm is a private one, and the
aggrieved party has an essential role in the criminal investigation of these facts. Such a provision is
also found in the case of some offenses against person or against property, mentioning that in the latter
situation, the regulating regards the offenses against private property - breach of trust, fraudulent
management, and destruction.

The legislator appraised that there is no justification to further allow the initiation ex officio of the
criminal proceedings in case of injuring some private interests as those covered by the three articles
(Articles 246, 247, 250, para. 1-4, Criminal Code.) (Ciuncan, 2008, p. 105). Neither the state, nor any
person should substitute itself/himself/herself to the aggrieved party in case of abusive exercise of job
requirements. It is natural also that failure to submit a prior complaint would prevent the initiation of
criminal proceedings, and its withdrawal determines proceedings stoppage. Initiating ex officio the
criminal proceedings in the cases mentioned makes room for abuse, under conditions where the
investigation can be continued even against the legitimate interest of the aggrieved party.

From another point of view, prior complaint can be formulated only against an official, according to
art. 147, para 2, Criminal Code, with the limitation imposed by art. 258 Criminal Code. According to
art. 147, para 2, Criminal Code, “By official, it is understood the person referred to in paragraph 1, as
well as any employee who performs a task under the service of a legal person, other than the ones
provided at the previous paragraph”, and according to paragraph 1, art. 147 Criminal Code, “by public
officials it is understood any person that performs constantly or temporary, with any title, no matter
how he/she was invested, a task of any nature, remunerated or not, under the service of a unit within
those referred to by art. 143”.

Having in view that the provisions of art. 258, paragraph 2, Criminal Code, makes exception from the
situations when it is submitted a prior complaint for the abuse of office facts committed “by a person
out of those provided by art. 147, paragraph 17, it results that the law text considers only the (other)
officials, in the sense of art. 147, paragraph 2, second thesis.

3. The Abuse of Office in the New Romanian Criminal Code

Interesting to note is that, although art. 258 Criminal Code was completed in 2008 by Law no. 58, in
2009, by adopting a new Criminal Code by Law no. 286/2009, the criminal legislator changed its
vision in this matter.

Thus, office offenses are regulated separately from the offenses in connection to the office (corruption
offenses) in Chapter II of Title V from the new Criminal Code - special part (“Corruption and in office
Offenses”- art. 289-309), the chapter covering the majority of existing offenses in the current Criminal
Code, but it also brings novelties, in terms of systematizations and indictments, including offenses of
misappropriation, misuse of position for sexual purposes, usurpation of office, violation of secrecy of
correspondence, disclosure of state secrets, disclosure of secret office or nonpublic information, illegal
obtaining of funds, embezzlement.

It should be emphasized that, in regulating the new Criminal Code, an important change was made
(also) in what concerns the notion of official, in agreement with the solutions from other legislation.
The notion of official shall designate, according to the provisions of art. 175, the person which
performs attributions, with a permanent or temporary character, that allow him/her to take decisions,
to participate to decisions taking or to influence taking them, within a legal person that develops an
activity that it is not in the private domain.

At the same time, the legislator opted for assimilating to officials the physical persons that exercise a
profession of public interest, for which a special certification is required from public authorities and
which is subject to their control (notaries, Court Enforcement Officers, etc.). Although these persons
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are not proper officials, they exercise public authority attributes that have been delegated through an
act of the competent state authority and that are subject to its control, which justifies their assimilation
to officials.

In what concerns the active subject in case of offenses in office, it is provided a case of reduction of
sentence (with one third), as in the actual Criminal Code, if the facts are committed by “other persons”
than public officials (other officials or persons assimilated to public officials), i.e. “the persons that
perform, constantly or temporarily, with or without remuneration, a job of any kind under the service
of a physical person out of those provided at art. 175 paragraph 2 or within any legal person” (art. 308,
paragraph 1, the new Criminal Code).

The legislator does not provide also the condition of formulating the prior complaint in case of
committing the facts of abuse of office by other officials or by the persons assimilated to public
officials, as in the actual Criminal Code.

4. More Advantageous Criminal Law. Implications

As in the new Criminal Code it is not provided the existence of prior complaint of the aggrieved party,
as condition of the fact of being susceptible of punishment and initiating the judicial procedure, in
what concerns committing certain acts of abuse of office, makes that the actual Criminal Code
becomes mitior lex.

In order to determine the more advantageous criminal law, doctrine and jurisprudence have established
over time several criteria: conditions of indictment, criminal accountability conditions, and
punishment.

An analysis of the law texts which provide the facts of abuse of office subject to the condition of prior
complaint in the Criminal Code in force (abuse of office against the interests of persons, abuse of
office by restriction of rights, abusive behavior) shows that, in principle, in terms of indictment
conditions, they are the same in the two normative acts, even if the first two criminal offenses are
reunited in the same article - art. 297 - (re)called marginally “abuse of office”.

In this case, the law more advantageous will be that which provides more restrictive conditions for
criminal accountability; the Criminal code in force, by providing the restrictive condition of prior
complaint for criminal accountability will be the more advantageous law, as such, as relation to the
new Criminal Code, which provides ex officio tracking of the respective offenses.

5. Conclusions

Regarding the application of criminal law in time, we point out one thing. It is known that prior
complaint institution is a dual legal institution: the substantive criminal law and formal criminal. It is
known that institution prior complaint is a dual legal institution: the substantive criminal law and
formal criminal. If criminal legal norm refers to the conditions of criminal liability character liability -
as was discussed in this approach, will prevail the substantial legal norm character, that will apply as a
more favorable law. In this situation, will apply more favorable criminal law at any stage are the
criminal proceedings, and the solution will be the cessation or termination of criminal prosecution, if
not filed prior complaint.

If the complaint criminal legal norm concerns only the procedural aspect of the institution —
hypothesis implies that the prior complaint is provided in both successive criminal law, but the
application of criminal procedural rules differs, will apply the principle of immediate application of
the standard criminal procedure.
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Prescription of the High Risk Narcotics and Trading or Illicit
Purchasing of High Risk Narcotics

Nicoleta-Elena Buzatu!

Abstract: The present essay will analyze the offence of prescribing high risk narcotics and trading or illicit
purchasing of high risk narcotics, as it was regulated - together with other offences - by Law no 143 of July
26, 2000 on preventing and fighting against the traffic and illicit consumption of narcotics. The same law
defines the meaning of such a phrase “substances which are under national control” by mentioning the fact
that they are the narcotics and their precursors listed in Annexes I-IV of the law. The analysis of the offence
of prescribing the high risk narcotics and trading or illicit purchasing of high risk narcotics is following the
already known structure mentioned in the doctrine and which consists of: object and subjects of the offence,
its constituent content: the objective side with its material element, the immediate consequence and causality
connections; the subjective side of the offence, as well as forms and modalities of these offences, and the
applicable sanctions, of course.

Keywords: offence; doctor; pharmacist; patient; consumer

1. Introduction

All through history the narcotics phenomenon witnessed an ascending evolution. In Antiquity they
were used by the healers as medicine or in therapeutic aims. So, for example, in 2™ century BC, the
Greek Physician Heraclid of Trent - known to be the best empirical physician, author of treaties on
dietetics, surgery, therapeutics, toxicology, pharmacology, military medicine, etc. - used naturist
remedies as: pepper, cinnamon and especially opium for sedation and hypnosis.

While being correctly and rationally administered, they played a benefic role in medicine. Yet,
unfortunately, they started to be used abusively and, in the long run, they turned to be a really serious
problem for the whole humanity, a real social plague. (Rascanu, 2008) (Rascanu & Zivari, 2002)

In the current speech the term “narcotics” means products and stupefacient or toxic substances,
defined as such and, consequently, prohibited by the national and international legislations.

The specialized Health Agency of the United Nations - the World Health Organization - defines the
“drug” as being that substance that once absorbed by a living body modifies one or more functions of
the respective body. In conformity with the latest recommendations of this international body, the
substances or classes of psychoactive substances (narcotics) that provoke such modifications and
generate dependency are: alcohol, opiates, cannabis derivates, sedatives and hypnotics, cocaine,
hallucinogens, tobacco, volatile solvents, as well as other psychoactive substances or substances
belonging to other different classes, used by association.

Pharmaceutically speaking, the “drug” is a substance used in medicine, but whose abusive usage may
lead to physical or psychical dependency or to serious mental disturbances, as perception or behaviour
(Dascidlu et al., 2009). In this context “drugs” are only those substances known also under the general
name of “stupefacients”.

' Senior Lecturer, PhD. Candidate, “Dimitriec Cantemir” Christian University, Romania, 176 Splaiul Unirii, sector 4,
Bucharest, Tel.: +4(021)330.79.00, Corresponding author: nicoleta_buzatu@yahoo.com.
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In conformity with art 1 of Law no 143 of July 26, 2000 on fighting against traffic and illicit drugs
consumption, narcotics are those plants and stupefacient and psychotropic substances or mixtures that
contain such plants and substances listed in tables I-III of the Law. This law divides narcotics into two
large categories:

The first category refers to high risk drugs: heroine, mescaline, morphine, amphetamine, cocaine,
codeine, opium, phencyclidine, etc; the second category refers to the drugs of risk: cannabis, cannabis
resin, diazepam, meprobamate, etc.

The traffic and illicit drugs consumption is sanctioned in both of the above mentioned situations and,
the offence of prescription, trading and purchasing without any necessity or on the ground of a false
receipt refers only to the high risk drugs.

In agreement with art 3 of the Code of Medial Deontology issued by the Romanian College of
Physicians and published in the Official Gazette no 418 of May 18, 2005, man’s health is the supreme
target of the medical act. The obligation of any physician lays in defending man’s physical and mental
health, in alleviating his sufferings, in respecting human life and personality, with no discriminations,
irrespective of age, sex, race, ethnicity, nationality, social, ideological and political orientation, in both
peace or war circumstances. The respect owed to the individual continues even after the decease of the
respective person.

Art 3 of the Code of College of Pharmacists, published in the Official Gazette no 490 of July 15, 2009,
stipulates that, when exercising his profession, the pharmacist offers specialized health services to any
patient or to the large public in general, with no discrimination at all. The relationships between the
pharmacists and those who benefit by his services shall be based on trust for the professional
experience of the pharmacist; this liability obliges the pharmacist to devote his whole experience to
assuring and maintaining his professional and personal qualification to the highest level and to
permanently update his professional knowledge.

2 Content
2.1. Legal Content

Art 6 of Law no 143/2000 defines the offence of prescribing high risk narcotics and trading or illicit
purchasing of high risk narcotics as follows: “The prescription of the high risk narcotics -
recommended by the physician intentionally, without being absolutely necessary from the medical
point of view - is sanctioned with 1-5 years of prison. The same punishment is applied to intentional
trading or purchasing high risk narcotics in the basis of a medical receipt prescribed under the
conditions of paragraph 1 or of a falsified medical receipt”.

2.2. Object of the Offence

The offence of prescribing high risk narcotics and trading or illicit purchasing high risk narcotics has a
main juridical object and a secondary juridical object.

The main juridical object of the offence is given by the social relations referring to the public health,
that are seriously endangered because of the non-observance of the juridical norms regulating the
prescription by a physician of high risk narcotics without being absolutely necessary from the medical
point of view, as well as by the trading or illicit purchasing of high risk narcotics in the basis of a
prescribed or falsified medical receipt.

The secondary juridical object lies in the social relations referring to the psychical health of the
individual who might become a consumer or an addict if the legal regulations are not respected with a
view to the prescribing, trading and purchasing illicit high risk narcotics.

As for the material object of such an offence, the juridical literature revealed two opinions.
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The first opinion (set forth by Stefan, 2006) considers that the material object of such an offence is the
very receipt signed by the physician, and not the prescribed stupefacient substances.

The other opinion, generally accepted (set forth by Stoica, 1976; Dima, 2002; Boroi & Neagu, 2001;
Garbulet, 2008) refers to the material object of the offence which is the very high risk narcotics
submitted to the national control.

In the opinion stipulated in paragraph 1, the offence has no material object at all, as the action defining
the material element of the objective side is not directed and exercised against the high risk narcotics
as a material, corporeal existence (Diaconescu, 2004).

2.3. Subjects of the Offence

The term “subjects of the offence” are - in the criminal doctrine (Mitrache & Mitrache, 2010) - those
individuals who are involved in committing an offence by either its very being put into operation or by
the bearing of its consequences.

Depending on the way the deed was committed, the active subject of the offence is different. Thus,
considering the modality of prescribing and trading, the active subject shall be a qualified person and
he/she shall either be a physician - when prescribing a receipt - or a pharmacist - when selling the
narcotics prescribed by the receipt. As for the way of obtaining, the active subject can be any person
who achieves all the legal conditions as to assume a criminal responsibility. The offence can be
committed in any of the ways of participations: co-authorship, instigation and complicity.

The offence regulated by art 6 of Law 143/2000 refers to a main and to a secondary passive subject.
The main subject of the offence is the person to whom there have been prescribed by the physician -
without being necessary - high risk narcotics and, consequently, whose health can be seriously be
endangered by such a deed.

In the regulation of art 9 paragraph 2 of the Law, a main passive subject is the person who is to benefit
by the high risk drugs traded or obtained in an illicit way and whose health is endangered if taken
them.

The secondary subject of the offence, as regulated by art 6 paragraph 1 of Law no 143/2000, is the
state in its quality of a general representative of society and which is mainly interested in taking care
of the health of the population.

2.4. The Objective Aspect

The material element of the objective aspect refers to the behavioural act forbidden by the
incriminating norm. The lawmaker means to criminally sanction the one who prescribes trades or
makes use of high risk drugs.

By prescribing some medicine containing drugs submitted to the national control without being
necessary, the law considers the respective physician developing a fraudulent and unconditioned
activity as he enables any individual to receive a receipt allowing him to illicitly obtain the
stupefacient product (Diaconescu, 1996).

Trading high risk narcotics is considered to be an offence, then when the active subject - that is the
pharmacist - when receiving a receipt prescribing high risk narcotics realizes that they were not
necessary if comparing then to the diagnosis and yet, he sells them instead of trying to clarify the
situation.

To obtain high risk narcotics in the basis of a medical receipt abusively prescribed or falsified contains
all the steps made by the active subject as to make the receipt work and to have the narcotics taken.
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Once the high risk narcotics obtained in the basis of a falsified receipt there appears a special form of
the use of forgery, which is more severely punished (Olteanu; Iacob, & Gorunescu, 2008). The
immediate consequence is the state of risk endangering the public health because certain activities
trasspassed the legal dispositions regarding the high risk narcotics submitted to the national control.

The causality connection in not to be proved, as it results ex re, from the very committed deed; so that,
in the case this type offence is committed the danger is evident.

2.5. The Subjective Aspect

From the subjective point of view, the deeds incriminated by art 6 of Law no 143/2000 are done
intentionally. The intention is recognized by the legislation (art 19, point 1 of the Penal Code) but also
by the doctrine in two aspects: direct intention and indirect intention. The first aspect is foreseen
because of the result of the deed and the pursuit of the result by the committed deed. The second
aspect, that is the indirect intention, is foreseen by the doer in its result which is no longer pursued but
accepted in its being possible when taking place.

For an offence mentioned in art 6 paragraph 2 thesis II to exist, the subjective element shall appear in
the form of a direct intention.

2.6. Forms. Modalities. Punishable regime

Forms. The preparatory acts are possible and are punishable. They are assimilated to a punishable
regime applied to a tentative, which is punishable.

An offence is fulfilled then when any of the incriminating activities is carried to an end and when an
immediate consequence appears, that is the damaging state of the public heath.

There are stipulated three possible norms by which an offence can be committed: prescribing, trading
and purchasing/obtaining high risk narcotics. Practically, each of these possibilities is susceptible to be
achieved by a large scale of actions.

As for the punishable regime, the offence provided by art 6 of Law no 143/2000 is punished with 1-5
years of prison. In case of an aggravating modality, as provided in art 12 of Law no 143/2000, then
when the victim dies, the offence is punished with 10-20 years of prison and the interdiction of certain
rights.

In conformity with art 17 of Law no 143/2000 the narcotics as well as other goods that were the object
of the respective offence are confiscated; in case they are not to be found, the convict is obliged to pay
their equivalent value. At the same time, money, any kind of values or any other goods obtained
through narcotics are confiscated, and the resulted sums are considered to belong to the state budget
and placed in a special account.

3. Conclusion

In accordance with the national and European reports on narcotics, their consumption shows an
ascending tendency underlined by the increased level of drugs confiscations. Firm steps are necessary
to be taken, at the level of the whole society, for making the population aware about the risks brought
about by the traffic and drugs consumption.

The necessity of incriminating and sanctioning the prescribing of high risk narcotics, the illicit trading
and purchasing high risk narcotics took shape in the already analyzed legal text, more especially as
this phenomenon endangers the public health.

The physician shall treat the disease of the patient under legal conditions. Moreover, he shall advice
the patient to attend a specialized program of disintoxication then when it is necessary.
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The lawmaker established a very severe procedure referring to the prescribing and the obtaining of the
high risk narcotics, being aware of the dangerous consequences resulting from their being introduced
into the legal circuit.

The medical prescription shall be issued in four copies: destined to the patient, to the pharmacy, to the
health office; the last copy remains with the physician. The files of the medical prescriptions are
yellow or green depending on the category the narcotics belong to. The medical prescription is not
longer available in 10 or 30 days’ time; in this situation the medicine can be taken from the pharmacy
only in the basis of a new prescription. This procedure assures the control over the medical activity
and over the activity of the pharmacists, as well. This procedure makes it more difficult for the addicts
to abusively obtain high risk narcotics.
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Checking Interceptions and Audio Video Recordings
by the Court after Referral
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Abstract: In any event, the prosecutor and the judiciary should pay particular attention to the risk of their
falsification, which can be achieved by taking only parts of conversations or communications that took place in the
past and are declared to be registered recently, or by removing parts of conversations or communications, or even
by the translation or removal of images. This is why the legislature provided an express provision for their
verification. Provisions of art. 91° Paragraph 1 Criminal Procedure Code offers the possibility of a technical
expertise regarding the originality and continuity of the records, at the prosecutor's request, the parties or ex
officio, where there are doubts about the correctness of the registration in whole or in part, especially if not
supported by all the evidence. Therefore, audio or video recordings serve themselves as evidence in criminal
proceedings, if not appealed or confirmed by technical expertise, if there were doubts about their conformity with
reality. In the event that there is lack of expertise from the authenticity of records, they will not be accepted as
evidence in solving a criminal case, thus eliminating any probative value of the intercepted conversations and
communications in that case, by applying article 64 Par. 2 Criminal Procedure Code.

Keywords: risk of falsification; certification; authenticity

1. Introduction

The institution for certifying the recordings was regulated for attesting the authenticity of the minutes-
reports rendering the conversations or communications, to eliminate any possibility of alteration or
counterfeiting them. However, there may be doubts about the reality and reliability of a recording, in
which the legislature has provided, in art. 91° Paragraph 1 Criminal Procedure Code, the opportunity to
submit its technical expertise, at the request of the prosecutor, the parties or ex officio. In this respect,
practice shows that the court approve an inquiry on the authenticity of technical and forensic records
and wire tapping’. This regulation is presented as a posteriori guarantee in making the interception and
their transcription in the context in which the expertise is conducted by an independent and impartial
authority.

2. Procedural Issues

According to Par. 3 of article 91° of the Criminal Procedure Code, the minutes-report shall be sent to
court, alongside with the registration support, after its notification with judging the respective cause.
In the doctrine (Volonciu & Barbu, 2007, p. 158) there were raised certain issues in terms of
compliance with this legislation in the European Convention. It was found by the European Court, that
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among the guarantees provided by national regulations should be included the care for
communicating all the records in their intact form®, and must also be provisions for maintaining
complete recordings intact and in order, for inspection the court and defense thereof.

In accordance with article 91°, Paragraph 3 of the Criminal Procedure Code, the original support of the
recorded conversations and communications which are intercepted is kept by the prosecution, both in
the prosecution stage, and in the court, where the file was sent to court settlement. It is made available
to the panel hearing the case, as required (Crisu, 2007, p. 242). In this respect, it is argued in the
literature (Volonciu & Barbu, 2007, p. 161) that it is necessary for the court to have direct access to
original media of the conversation recorded.

3. Aspects of Practice

Given that current technology allows easy falsification of records, where there are such suspicions, at
the prosecutor's request, or the parties or ex officio, the court may order technical expertise of the
recordings to verify their the authenticity and continuity. If it is found, after examination, the lack of
authenticity of the records or interfering mixes in the text or removal of passages of conversation, they
can not be retained in the case and can not be used as evidence (Theodoru, 2007, p. 403). In this
respect, the courts have pronounced, holding that "because the defendant challenged both the call
content, and how the alleged discussion was transcribed in the minutes/report mentioned above,
indicating his name," CG ", in the recorded dialogue, there can be no proof of this transcription
efficiency, without a technical expertise to establish the authenticity of the registration and without
clearly identifying the voices of the persons registered; only on this can be drawn a transcript of the
dialogue "(Supreme Court, Decision no. 2986/27 June 2000).

4. Ways to Challenge the Records

A condition for which records can be challenged is the lack of electronic signature. Thus, the
Chairman of the Information and Communication Technology from the Chamber of Deputies
appreciated the fact that, if the telephone records have no electronic signature, if used as evidence in
proceedings, may be appealed. Thus, the file can be edited so that with the voice that carried the
conversation, with the words spoken by one who carried the conversation can be constructed other
phrases. This can be avoided by the approval of devices that are used for recordings. The file that is
extracted from the telephone conversation must be signed electronically so that it can not be changed’.

An original recording may have a real value, unquestionably, only through a survey of authentication
that can be achieved only based on the original medium.

It is noted that the current criminal procedure law, as amended by Law no. 356/2006, requires as a
guarantee to ensure the reality and authenticity of the intercepts and records, making available to the
court of the original intercepts and records presented by the prosecution. So, from this perspective, the
legislature knows and distinguishes between two legal concepts: the original support and the copy of
the original medium.

There were many cases in the judicial practice® in which the NAD refused to provide the parties, the
courts, and media experts, the original intercepts and records; these issues were popular because their

3 European Court of Human Rights, Kruslin vs. France cause, Decision of 24 April 1990; Huvig vs. France cause, Decision
of 24 April 1990; Venezuela Contreras vs. Spain cause, Decision of 30 July 1998, www. coe.int.

* European Court of Human Rights, Prado Bugallo vs. Spain cause, Decision of 18 February 2003; Dumitru Popescu vs.
Romania cause, Decision of 26 April 2007, www. coe.int.

> Pambuccian V. - President of Information and Communications Technology Committee of the Chamber of Deputies, in
Audio recordings of criminal cases can not certify the identity voice- person in the absence electronic signatures and may be
rejected as evidence in court, www.luju.ro.

8 European Court of Human Rights, Dolenchi&David vs.N.A.D. cause, cases in which N.A.D. refuse to provide to courts
original recording media relied upon by the criminal investigation body, www. coe.int.
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aim was to hide the fact that they were holding the interception equipment, recording and processing
records, or even hiding distortion intercept and records (method of collages), for the purposes of
judicial work of fabrications.

There have been expressed in the literature (Ghita, 2010) that, the absence of original media intercepts
and records cited as evidence in a case, and refusal to allow the access of the parties and the courts to
the original media, while the original media is a requirement of mandatory legal condition of validity
of the interceptions and recordings presented as evidence, determine the absolute nullity of
interceptions and recordings.

In practice’, rules of evidence were removed from the transcript of the minutes-reports of telephone
conversations intercepted and recorded, for the defendants had been violated the right to privacy as
guaranteed by Art. 8, paragraph 1 of the European Convention on Human Rights, not being fulfilled
the requirements of Art. 8, paragraph 2 of the Convention, the court finding it impossible to perform
the examination.

5. Technical Expertise of Records

Currently, the control of the recording reliability is for the National Institute of Forensics Expertise,
acting under the authority of the Ministry of Justice and whose experts have the quality of civil
servants, being completely independent to the competent authorities in carrying out interceptions and
transcripts of recorded conversations.

The voice and speech expertise involves authentication of audio and audio-video recordings and it is
performed only on the original records. Within this it is checked whether records were made
simultaneously with acoustic-video events that they contain with technical equipment and the method
adopted by the party that produced that. In the absence of technical equipment there can be argued that
expertise can not be done.

We highlight the fact that, it is now possible to expertise the sound traces to establish the identity of
the person from which they are emanated, by analogy with the comparing model (Tulbure, 2006).
Thus, another objective of the expertise may be to identify people by voice and speech by comparing a
voice in the dispute with the voice recording of a suspect (for comparison), recorded under similar
conditions (same technical equipment, the same transmission system etc.) or improve the quality of
records. It is performed to increase the intelligibility of the records by reducing or eliminating some
types of noise.

At the same time, the court may allow photo and video expertise. Thus, on a photo or video, the
objectives of the expertise performed at the National Institute of Forensics Expertise are: the
authenticity of photographic images or video - it is check if the record (photo or video) remained
unaltered from the time of its shooting, if it was performed with the equipment shown and the method
mentioned by who presented the registration.

According to the National Institute of Forensics Expertise, check control means to see if something is
untrue, and to determine the authenticity involves determining whether something is consistent with
truth. It is obvious that the synonymy of the two terms involves technical expertise in such cases and
not the criminal one.

According to international standards such as the Audio Engineering Society (AES27-1996/r2007)
authentic recording means "a sound recording made simultaneously with the events alleged to be true,
completely and continuously performed by the method which was mentioned by the party who
produced it, and was not subject to maneuvers of alteration, addition, deletion or editing.

7 Neamt Tribunal, criminal section, Criminal sentence no. 116/P of 9 June 2010, unpublished.
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6. Conclusions

In the circumstances in which the expert findings indicate that the records are not authentic, some
courts have held that although "the defendants recognize their voices on tape, the court shall not
consider the evidence relevant, consisting of an audio recording which is not authentic, as long as a
such a registration does not meet the following requirements: to be performed simultaneously with
acoustic events contained on this and not be a copy, not to contain any interventions (deletions,
insertions, intercalations of words, phrases or other counterfeit), to have been performed with
technical equipment presented by those who showed the record"(Bucharest Tribunal, 1* criminal
section, Criminal sentence no. 373/29 March 2006).

Related to the fact that, because of the lack of authenticity, the court removed such registration from
evidence, the National Anticorruption Department affirms that, at present, all the NICE expertise refer
to AES 27-1996 (r2007) standards, respectively to AES 43-2000, developed by the Audio Engineering
Society (Prosecutor of the High Court of Cassation and Justice, National Anticorruption Department,
Conclusions about the facts of the case, in record no. 236/45/2007).

According to the 3.2 of AES 27-1996 definition, the notion of authentic audio recording, consists in a
recording taking place simultaneously with the recorded events, performed with the device indicated
by the part and shows no inexplicable alterations or erasures. From this point of view, of the
cumulative performance of the three conditions given above, the definition is perhaps valid only for
sound recordings on magnetic tape (it may play a support role of authentic records).

The National Anticorruption Department considers that when digital support is used, the definition is
devoid of any effect, as the terms “original” and “copy” are purely literary, or at least chronologically,
as in terms of integrity the files so created, between the first and the following (by the trivial "copy-
paste ") there is no difference in content.

We do not share this view, because it is essential to finding the truth, as audio recordings to be
original, not mere copies. According to doctrine and practice, but also under art. 91' - 91° Criminal
Procedure Code, if the recording is not authentic, it can not be accepted as evidence. (Petre &
Grigoras, 2010).

This rule is contradicted by the conclusions of the above mentioned institution, even if there were no
differences in content between the copy and the original, it is created a doubt about the existence of
optical media originals, which flagrantly contravenes the provisions contained in Art. 91° Par. 3
Criminal Procedure Code, which claim to be original media, which is kept at the prosecution in a
special place in a sealed envelope and will be provided to the court upon request.
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Playing Full Written Records, an Indispensable Condition
for Carrying Out Certification

Sandra Gridinaru'

Abstract: This paper aims at examining the procedure by which relevant information obtained by prosecution
bodies through interception acquire a probative value through minutes of play. The exploatation of audio or
video recordings in a probation plan implies, according to art. 91° Criminal Procedure Code, preparation by
the prosecutor or employee of the judicial police appointed by the prosecutor, of the minutes of playing a full
conversation or communication intercepted and recorded. These documents, provided that they comply with
the law, is evidence, being part of the criminal prosecution handled in the case. From this perspective, we
consider that, in order to establish the truth and a correct assessment of the evidence, it is very important for
sound recordings to contain conversations in full, not piecemeal, as frequently happens in practice. In fact, art.
91° par. 1 from the Criminal Procedure Code unequivocally establishes the necessity of a full transcript of the
recorded conversations not only some of these passages. On the other hand, under the full transcript, there is a
risk of being violated article 8 of the Convention.

Keywords: authenticity; selection; transcription; classified information

1. Preliminary Issues

Article 91° of the Criminal Procedure Code, as amended by Law no. 356/2006%, with marginal name
“certification of records” is the based material. Although the legislature did not define the term
“certification”, this involves the following steps (Julean, 2010, p. 255): selecting by the prosecutor of
the intercepted conversations or communications concerning the offense which is the subject of
investigation or help in locating and identifying participants; the selected conversations or
communications are rendered entirely in a report (minutes) by the prosecutor or employee of the
judicial police appointed by it; the report is certified for authenticity by the prosecutor who performs
or supervises the prosecution; to the report (minutes) it is attached, in a sealed envelope, a copy of the
recording media conversation.

In the judicial practice, it was stated that “in addition to initiation and control of the people called to
make eavesdropping according to the law (art. 91" and 91° Criminal Procedure Code), the prosecutor
is obliged to give an endorsement of legality, the legal operation being accomplished by certifying the
records, according to Art. 91° Criminal Procedure Code. Thus, certification is not a mere formality,
but an essential condition for guaranteeing the authenticity and consistency of the minutes (reports) of
transcription in relation to records, knowing that such means of probation are allowed only when
evidence meet the rigors of Art. 8 par. 2 C.E.D.O” (Court of Appeal lasi, Criminal Decision no.
141/03 march 2009).

Under the circumstances in which the interception and the audio or video recordings work to the limit
of the Constitution, the conditions under which these cases can be made are espressly provided by law,

'Assistant Professor, “Al. I. Cuza” University, Faculty of Economics and Business Administration. Address: Iasi, Romania,
tel. no.: 40.232.201070, fax no.: 40.232.217000, Corresponding author: sandra.gradinaru@yahoo.com.

2 Law no. 356/2006 on amending and supplementing the Criminal Procedure Code and amending of other laws published in
Official Gazette of Romania, Part I no. 677/7 august 2006.
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being an investigative tool with greater difficulty in administration, it is required a greater attention
from the prosecution bodies, both at the moment when the process evidence is used, and in
transforming the obtained information into evidence.

2. The Certification

The certification, in terms of playing in full in the minutes (reports) of the conversations or
communications intercepted and recorded regarding the deed that is the subject of investigation or help
to identify or locate participants, establishes a guarantee that the prosecutor will not take over from a
discussion cut passages, taken out of context, so as to determine the criminality of the act. Also, the
requirement established by the legislature avoids the possibility to alterate the content of the
intercepted and recorded conversations, the purpose being that of providing a different connotation
than the actual message.

Fixing activities in the pleading registration aims, mainly, technical aspects of this operation, the
reason considered by the legislature is to create an accurate picture of the chronology and the content
of the operations resulted in obtaining those records.

In this respect, it sees the need for preparation of reports (minutes), including a comprehensive and
detailed description of these undertaken activities and their outcome. The reason for recording the
conversations or communications on various types of media is listening to or further viewing of the
stored information, in order to playback the conversations under the writing form, to verify the identity
between the content of the conversations and their written form, and to certify their authenticity
(Stanciu, pp. 13-14), when given in the evidence.

According to the existing precedents, “nothing in the Code of Criminal Procedure allows the
prosecution “hearing’ a phone conversation with the consent of one of the interlocutors, in the absence
of authorization issued or confirmed by the judge, neither recording its content in a so-called act of
finding other than full minutes of play, certified true” (Court of Appeal Bucharest, Criminal
Decision no. 141/A/ 09 June 2009). Also, by playing intercepted conversations and communications in
its entirety, in the written form, by minutes (reports) prepared and signed by the prosecutor and the
employee in the competent judicial police, the requirements of art. 91° Criminal Procedure Code,
concerning the legality of their certification, are met'.

Evidence resulting from the process evidence of intercepting and recording of the conversations or
communications is the report (minutes), in which the performed technical surveillance activities are
mentioned.

3. Way to Transcribe Records in the Minutes

The minutes (reports), in which there are rendered the telephone conversations between the attorney
and the part he represents or assists in the process, can not be used as evidence, unless in their contents
there are data or information which seem conclusive and useful in the preparation or commission by a
lawyer of an offense, for which technical supervision may be provided (Udroiu, 2010, p. 137).

In terms of written content of the playback calls, it must be done under certain conditions. Thus, the
play is the literary form of the speech content, while maintaining, in acceptable limits, the specific
speech of the people involved; there can be kept regionalisms, slang or jargon terms, peculiarities of
pronunciation. Also, there should be mentioned many of the adjacent elements of individuality: the
number and date of authorization, the issuing court name, case number and the name of the criminal
prosecution, the names of the persons involved in the call and the circumstances in which registration

! Court of Appeal Ploiesti, criminal and cases involving minors and family section, Criminal decision no. 114/15 September
2008; Court of Appeal Brasov, Criminal and cases involving minors and family section, Criminal decision no. 775/R/17
november 2009, www.avocatura.com.
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took place, details of the identity or quality of such persons, and time when that conversation started,
its duration.It should not be overlooked how to use punctuation and phraseology in playing nuances of
expression or even the tone of voice (Stanciu), which, in certain situations, could lead to a different
connotation to the meaning of the conversation reported to the message of speakers. Also, it must be
taken into account to explain some words - regionalisms, acronyms, technical terms or slang, which
can lead to a subjective interpretation of the dialogue, as happens repeatedly in practice. At the same
time, we need scoring breaks occurred in speech, and when they exceed a reasonable duration,
indicating their duration.The compliance of the recording transcription also implies the case, when,
due to ambient conditions or technical conditions (overlapping voices, strong background noise,
distortion etc.), the words are not distinct, in which case it is absolutely necessary to specify that they
are “unintelligible” (Dumitru, 2010, pp. 92-93).

4. Aspects of Legal Practice

However, in practice the playback conversations contained in therecords/minutes is often distorted,
truncated, taken out of context, containing ambiguous talk in vague terms, leaving room for ambiguity.

Moreover, there were situations in which people have been prosecuted or even convicted based on
subjective interpretations of calls, which can not be considered acceptable, given that the prosecution
and the courts do not have skills in psychology, semantics or non-verbal or verbal communication or.
We often notice in practice, indictments based solely on recordings, as well as interpretations, often
without objectivity performed by some of the prosecutors, conditions which often would require some
psychologists to confirm or refute the prosecutor's interpretation of the discussions transcribed in the
reports (minutes), of playback.

In this respect, with the entry into force of Law no. 202/2010", we see that the text of art. 91° Criminal
Procedure Code was amended, leaving the parties, the prosecutor or court, ex officio, the opportunity
to expertise not only technically sound or video recordings, but also psychologically, in order to
analyze gestures, mimicry, voice tone, pace, discussion, the position of the involved players.

We propose below to present a prime example® in which the interpretation of the facts made by the
prosecutor in the indictment, reported to records, shows a lack of objectivity in interpretation, his
subjective comments drawing the so-called criminal offense.

So, after playing a record passage, the prosecutor argues: “we insist to see the naturalness with which
P. explains to spouses F., as well as P.'s facial expression, his face betraying the mimics of a human
delighted by that discussion and satisfied with its results” (N.A.D. indictment 2006).

The ambient recordings made in that case were analyzed by specialists in psychology, communication
theory, and from the opinion expressed by prof. Dr. John Dafinoiu, from “Alexandru Ioan Cuza”
University, specialist in clinical psychology, it is retained the following: “The images are difficult to
interpret as they have no clarity and stability. In general, the emotions expressed by mimics are
difficult to interpret and, sometimes we witness at phenomena of projection (the one who makes the
interpreter projects his own beliefs and emotions). Referring to Mr. P.’s facial expression that would
express “delight” and “satisfaction with the results of discussion” (registration of 21/08/2006), he who
makes such an interpretation assumes a very high risk of error, not only because of the difficulty to
interpret any expression, but also because these expressions are part of the behavior prescribed to any
official clerk: courtesy to citizens, the professional “smile” and so on.

Here are other subjective comments highlighted along in the indictment: “... he greeted with a friendly
attitude ...”, “...he had a natural reaction which revealed a criminal connivance between the two, it will
be pointed out that this is the meaning of all discussions ...” (N.A.D. indictment 2006).

' Law no. 202/2010 on measures to accelerate trial solving, published in Official Gazette of Romania, Part I, no. 714/26
octomber 2010.
% Curtea of Appeal lasi, Court Order of 28 november 2011, file no. 236/45/2007.
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Regarding these comments, Professor. Dr. Adrian Miroiu retains the following: “The expressions used
by Mr. P. showed a kindness that I could not interpret as a condition of the administrative act. ... In
conclusion, Mr. P. discussions are ethical in terms of public servants by what he said clearly.”

According to prof. dr. Aurora Liiceanu member of the Romanian Academy, a specialist in psychology:
“the friendly attitude, kindness must be decoded as verbal and nonverbal indicators (...). Given that
these indicators do not have degrees of intensity, but only express a communication of solicitude and
respect for one that *depends’ on who is interpreted in this case, although a person depends on the civil
servant, it is the civil servant who must be available to the people”.

Taking into account those mentioned above, we consider that, given the minutes (report) is written
evidence of the facts and circumstances found by interception, it is necessary that the prosecutor, or
criminal investigation body that is specially designed, to highlight what he understands from the
transcribed dialogue and the relevance in relation to factual context. Our support is the fact that in
practice, most of the times, in the case file we find calls that are not relevant in terms of crime, the
prosecutor highlighting passages that are not supported by his statements that led the prosecution.

This is also underlined by the legislature in art. 143 par. 1 of the new regulation, which claims that the
minutes (report) shall include the result of the performed operations concerning the action that is the
subject of investigation.

5. The Minutes of Playing Records, Evidence in Criminal Proceedings

However, the minutes (report) rendering calls and notices must have the content and form provided by
art. 91 of the Criminal Procedure Code. In case of breach of these provisions, when writing the
minutes/report, the provisions of art. 197 Criminal Procedure Code become incident, on procedural
nullity.

The report (minutes) is written evidence of the facts and circumstances found during interception. It is
estimated that, based on that report (minutes) the entitled person may challenge the interception by a
complaint made under art. 275 and the following of the Criminal Procedure Code, in the criminal
prosecution stage, or by specific means of judicial investigation, or remedies in court, in the trial stage
(Volonciu & Barbu, 2007, p. 159). To this report (minutes) it is attached the support copy that contains
the recording of the call, in a sealed envelope with the seal of the criminal investigation body (Jidovu,
2007, p. 205).

Moreover, the recording of communications on various media, as well as keeping them in conditions
imposed by the Code of Criminal Procedure was regulated to ensure the possibility to be heard or
viewed later, but, also, in order to be able to provide, if necessary, checking the correspondence
between the content of the recordings and of the minutes (reports).

There were views (Berchesan, 2001, p. 186) that the audio or video evidence is a double meaning. On
the one hand, it is considered evidential value as written, in the form of minutes (reports) and full
playback of recorded conversations in writing, for the criminal investigator to obtain the necessary
elements for finding out the truth in that, on the other hand as a means of proof material, through the
cassettes or rolls containing the recordings, in the sense of an object that contains or may provide data
necessary to solve the case.

Interception operation is not likely to be fixed on a certain support, therefore what is preserved is the
recording (Grofu, 2009, p. 218). Reported to the majority opinion, according to which the minutes
(reports), containing the recorded and intercepted communications and call records, are evidence, it
was set an antinomic point of view, too.

Thus, it is argued that the preparation of the minutes (reports) and recording in writing, is essentially
just a warranty and a certification that the records were made correctly and a means to facilitate their
consultation, but it is not a means of evidence. In formulating this view also contributes the fact that
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the legislature accepts audio or video submitted by the parties, for which no authorization provided
either the judiciary or the conclusion of a report (minutes) (Sava, 2002, p. 145).

The literature (Tulbure, 2006) has also emerged the opinion, according to which, the probative value
of the transcriptions, of the the reports (minutes), is very low, so it must be removed if no other legal
evidence. Essentially, only the report (minutes) is usable judicially.

On the other hand, as we are concerned, I agree that in reality, audio and video recordings ‘“‘are
methods of proof, because they consist of a series of technical operations, of recording and transcript,
made by technicians with appropriate certifications, which is completed in minutes (reports),
becoming evidence, in which the conversations and communications are recorded, or the images that
are evidence” (Theodoru, 2007).

The literature (Crisu, 2011, p. 246.) appreciated that the minutes (reports), given the position and
qualifications of preparers, provide a greater degree of confidence, but without having, legally, a
different regime from other documents and implicitly from other evidence. By comparison with the
French criminal procedure law on the issue of minutes (reports) as evidence, we find that the French
doctrine considers that they are evidence until proven otherwise, beneficiaries had not benefited of a
great probative value and the relevant issues within their contents have only the value of simple
information which convinced the judge to base (Guinchard & Buisson, 2009, p. 455).

6. Recording State Secrets

Regarding the cases where the state secrets need to be recorded in its minutes (reports), they are
governed by paragraph 2 of art. 91° Criminal Procedure Code, which includes specific provisions in
this case of how to certify for authenticity. Thus, it is necessary to prepare a separate report (minutes),
which, by reference to art. 91° par. 3 Criminal Procedure Code, must be kept under the legal
provisions on documents containing classified information. The earlier legislation contained, unlike
the existing one,provisions on both the “state secret” and the “professional secrecy”, but only calls that
contained state secrets were to be recorded in a separate report (minutes), those containing information
about trade secrets being played in the usual manner. By comparison, it was noted that the current
regulation is a restriction of the scope of the institution “professional secrecy” in criminal proceedings
(Neagu, 2010, p. 499).

In accordance with art. 91° par. 2 Criminal Procedure Code, all persons having access to those minutes
(reports) are required to be authorized according to specific procedures regarding the access to
classified information. Also, under these provisions, it is required for the institutions to establish and
ensure appropriate storage conditions of this information. To respect the right to a fair trial, as they are
evidence in criminal proceedings, it is necessary to give the defense the opportunity to consult and to
challenge, and this aspect involves either being declassified, in whole or part, the information
contained in the minutes/reports or providing access to this report (minutes) both of the defendant and
of his defender. Now, motivated by the fact that there are no specific provisions to declassify
information in the interest of justice, these operations are carried out according to general rules, being
particularly difficult the access to such information, not only of the defense but also of the judicial
bodies (Volonciu & Barbu, 2007, pp. 159-160).

According to an opinion', a criminal file can not possibly contain classified information. If,
hypothetically, a piece of information classified as state secret or as job secret comes to the attention
of a prosecutor in one case, he must not bring it into discussion to the parties, he is also forbidden to
rely on it in the proceedings, in this case the priority being the interest to protect the national security
the and defense of the country.

! Accesible at www.mateut-budusan.ro.
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7. Conclusions

Thus, we reveal the need for regulations to clarify these issues, given that any classification raises
practical problems as to whether they are compatible and can be applied — also in the domain of the
transcripts of the intercepted communications - the provisions of special legislation concerning the
classified information.

So, we think it is necessary to know the people responsible for classifying documents and the
procedure followed in such situations; which is the date by which a document is considered to be
classified; if, under the declassication of the document, it is still followed the formal procedure of the
special legislation and what is the manner in which it is done concretely. In our view, any document
submitted to the courts should be declassified by the issuer (especially for professional
confidentiality), the courts are only required to take measures to prevent leaks in the cases provided by
law.

Also, unlike the current text of the law, which includes specific provisions for cases in which the state
secrets to be recorded, the new Code does not expressly refer to a procedure followed in such
circumstances. Thus, the present wording is made to the provisions of art. 97 par. 3 Criminal
Procedure Code, requiring preparation of a separate report (minutes), to be kept with the legal
provisions' on documents containing classified information.

In such circumstances, the new code provisions are lacking in the context in which the provisions of
art. 8 of Law no. 14/1992 provide that there can be gathered, recorded and stored in secret files
information related to the national security and no internal regulation mentions limits to be observed in
that power.

Moreover, Romania has been condemned by the European Court® because the internal law does not
define the kind of information that can be recorded, the categories of persons likely to be subject to
surveillance measures, such as collecting and storing data, and any circumstances in which these
measures can be taken or the procedure to be followed. Also, the law sets no limits on the age of the
information held and how long that may be kept.

From this perspective, we consider that if the case file contains documents containing classified
information, it is necessary to implement declassification proceedings of these ones, to ensure parties
can exercise the rights to their defense.

Taking into account the aforementioned aspects, we notice that the legislature had in mind, when
drafting the text of the law, to impose an additional condition for the recovery of the relevant issues
obtained by tapping, the purpose being to provide additional safeguards against arbitrariness by
confirming the authenticity of the facts found by the prosecutor in his minutes (reports).

More than that, in the absence of performing a selection of records of evidence, of the transcription of
this information in protocols (minutes), and of validity of these documents without attestation by the
prosecution, the recordings legally obtained have no value in terms of probation.

We appreciate, in terms of probative value of evidence provided in art. 91'-91° Criminal Procedure
Code, that in some cases, in fact extremely rare in practice, the intercepted and recorded conversations
or communications can provide great probative value, which is direct evidence. This situation occurs
only in conditions in which, from their contents results both the constituent meeting of the offense
which is the subject case, and the defendant's guilt. Most times, however, the calls recorded and
rendered entirely in the minutes (reports) provided by art. 91° Criminal Procedure Code, may establish
only circumstantial evidence, that will be combined with other direct or indirect evidence of the
criminal case (Garbulet & Gradinaru, 2012).

' Law no. 182/2002 concerning the protection of classified information, published in Official Gazette of Romania, Part I nr.
248/12 april 2002 and its secondary legislation, particularly Government Decision no. 585/2002.

% European Court of Human Rights, Rotaru vs. Romania cause, Decision of 29 march 2000, published in Official Gazette of
Romania, Part I, no. 19/11 january 2001, in that it was decided that there has been a violation of Art. 8 of the Convention.
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Abstract: The family protection and support, the development and consolidation of family solidarity, based
on friendship, affection, moral and material encouragement of family members is a national goal. The acts of
violence among members of one family can seriously affect the very existence of the family, frequently
causing the dismemberment of it. The deeply harmful effects of violence among members of one family, both
for them and for society, as well as the recrudescence of such violent acts imposed as a major priority the
prevention and combating of this form of the violence. Family violence is a social problem and, at the same
time, a serious violation of human rights, being exercised in different forms: the punishment of minors, the
restriction of the woman’s (man’s) independence, the non-respect of the rights, feelings, opinions,
expectations of the woman (man), violence among brothers, abuse against elderly family members etc.. It is
also a social relation whose consequences cannot be ignored at the level of political decision, from the
perspective of accession to the European Union’s structures of our country.

Keywords: violence; family; aggressor; victim; moral; abuse

La protection et le soutien de la famille, le développement et la consolidation de la solidarité
familiale, fondée sur l'amitié, 1'affection, /'appui moral et matériel des membres de la famille
constitue un objectif national. Les actes de violence commis entre les membres d’une méme
famille peuvent gravement affecter l’existence méme de la famille causant fréquemment le
démembrement de celle-ci.

Les conséquences tres nocives de la violence commis entre les membres d’une méme famille,
tant pour eux que pour la société dans son ensemble, ainsi que la recrudescence de tels actes
de violence ont imposés, comme une nécessité de premier ordre, la prévention et la lutte
contre la violence.

La violence domestique constitue un probléme social, et en méme temps, une grave violation
des droits de I'homme, étant exercée sous différentes formes: la punition des mineurs, la
restriction de l'indépendance de la femme (d’homme), le non respect des droits, des
sentiments, des opinions, des attentes de la femme (d’homme), la violence entre les freres, les
abus commis envers les membres agés de la famille etc.

Elle represente aussi un rapport social dont les conséquences ne peuvent pas étre ignorées au
niveau de la décision politique, dans la perspective d'adhésion du notre pays aux structures de
'Union Européenne.

Selon une étude, de 20% a 50% de femmes dans le monde entier sont victimes de violence
conjugale. N'importe qui peut étre victime de violence conjugale, la violence peut se produire
a la maison, au travail ou n'importe ou, dans n'importe quelle famille, riche ou pauvre, dans la
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ville ou dans le village, ses victimes peuvent étre de n'importe quelle religion ou nationalité.
La violence affecte les personnes que vous connaissez, mais en particulier les femmes et les
enfants.

L'humanité ne s’est pas débarrassée en fotalité d'une série d'atrocités d'un passé récent ou plus
lointain, comme la violence en famille (en particulier contre les femmes et les enfants),
l'esclavage, dans une formule plus récente du trafic d'étres humains, méme si la civilisation
humaine a déja entrée dans le troisiéme millénaire et aujourd’hui on a du mal a trouver
quelqu'un qui ne sait pas ce qu'est la lumiére électrique, 1’avion, la télévision, le vaisseau
spatial, I’ordinateur ou I’internet.

Si nous nous référons a 1'histoire de la violence domestique, il a ¢té conclu que celle-ci est
apparue dans les sociétés ou la femme était subordonnée a ’homme, les convictions grdce
auxquelles se faisait cette subordination étaient les suivantes:

L’hiérarchie - se réfeére a un systéme ou peu de gens se trouvent au sommet de la pyramide et
exercent le controle des ressources de base: de la nourriture, des biens, des centres de santé,
de 1'éducation, de l'argent et des emplois. De cette maniere, respectivement, il s'exercait le
controlé et de la population qui en avait besoin. L’acces au groupe de direction,
habituellement, se produisait par la naissance dans une classe supérieure, d'autres possibilités
¢étaient tres rares.

Le patriarcat — est un systéme d'autorité qui introduit les personnes de sexe masculin au
pouvoir, en insistant sur le fait que seulement ceux qui sont nés dans la classe supérieure
appartenant a la lignée madle sont en mesure de contrdler les ressources de base. Le systéme ne
permet pas aux femmes d'avoir acces a aucune ressource de base ou d’avoir des droits ou des
priviléges, en limitant méme et la possibilité d'obtenir la garde de leurs enfants.

Dans I’éspace roumain du Moyen Age la vie citadine était moins répandue, car le
développement des marchés et des villes était entravé par les conséquences désastreuses de la
domination ottomane. L’agriculture et 1'¢levage étaient pratiquées par un grand nombre
d'habitants de la ville, phénoméne qui a déterminé le grand historien Vasile Parvan d’affirmer
que“les Roumains ont toujours ét¢ une nation de paysans”.

Dans une société¢ rurale troublé, marquée par la décadence des paysans libres et
l'asservissement des paysans, ou la principale préoccupation de 'homme était de fournir les
moyens matériels pour assurer la vie de sa famille et de payer 1'impdt seigneurial, le statut
social des femmes était tributaire d'un paradigme basé sur les coutumes, certains d'entre eux
en profitant de l'approbation de I'Eglise.

La femme de cette période était exclue de la vie publique et la plupart du temps se trouvait
dans l'espace domestique. FElle ¢tait considérée comme une personne moins douée
physiquement et intellectuellement, compte tenu de “lI’impuissance et la faiblesse de sa
nature” et “qu’elle est plus sotte et plus frivole que I’homme”, la femme est soumise a
l'autorit¢ masculine dans la famille, représentée au cours de la vie par le pére, le frére et le
mari. Pour une femme, il était impossible d'avoir ses propres objectifs ou des aspirations
personnelles. Exclusivement les hommes jouissaient de ces droits.

Dans le concept du matrimoine de la société médiévale, ayant des racines dans l'esprit des
traditions anciennes, la mission des femmes était de procréer, la maternité étant leur véritable
identité. Depuis des temps immémoriaux, le réle principal attribué a la femme était de
maintenir l'espéce, son image étant reproduit en idoles de fécondité et adoré comme ¢a. Cette
époque, cependant, plus que d’autre, a réduit le destin de la femme a celui de simple
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reproductrice. La vie adulte de la femme était une succession de naissances et d'allaitement,
ce qui ne I’exonérait pas des tdches ménageres et du travail aux champs, presque équivalents
aux travaux des hommes. Dans de telles circonstances, il n'est pas étonnant que les
monasteres deviennent une alternative pour les femmes qui voulaient s'€¢loigner des tdches
sociales ou qui cherchaient a échapper a la violence domestique. En faisant face aux
difficultés de la vie, la femme-paysanne a représentée pour cette €époque, ainsi que pour toutes
les époques de l'histoire, le symbole du zele au travail, du dévouement, de la ténacité, de
I'humilité et de la douceur de la nation.

Si nous nous référons aux caractéristiques de la violence domestique, on peut affirmer que la
violence domestique se produit toujours dans le cadre d’une relation intime, dans un espace
restreint et privé. (Ce type de violence se produit en public trés rarement) Les actions qui
accompagnent la violence sont: l'intimidation et la manipulation, l'isolement et la
séquestration, le contrdle de l'argent et la maltraitance des enfants.

Défini comme un acte de comportement, la violence domestique posséde un caractere:
instrumental, intentionnel et appris.

Instrumental — 1’agresseur controle la victime et obtient ce qu'il veut. Les comportements
deviennent fonctionnels (persistent) s’ils ont aussi un résultat escompté. Un comportement qui
n'a pas les résultats escomptés pour celui qui I'appliquent tend a ne se répéter pas apres une
certaine période de temps. De méme, les comportements violents tolérés par la non-
intervention ou consolidés persistent et s'accentuent.

Intentionnel - se produit avec l'intention de contrdle et de domination, de maintenir le
pouvoir, par le fait d'étre répété (qui n’est pas un cas isol¢) donne un caractére d'intention que
l'agresseur ne reconnait généralement pas, mais peut étre identifié par les résultats qu'elle
produit. Par exemple, pourquoi un agresseur ne commet pas des actes de violence similaires
envers son chef au bureau ou envers une personne inconnue, si nous partons de l'idée qu'il ne
peut pas controler sa colere?

Appris — la violence conjugale n'est pas innée. Les enfants apprennent par imitation, la
famille représente un modele d’ou I’enfant prend des valeurs, des connaissances et des
comportements. 60% des adultes qui sont violents avec leurs partenaires ont été élevés dans
une famille avec violence. D'autre part, comme c’est un comportement appris, il peut étre
modifi¢ grace a un nouveau processus d'apprentissage. La preuve que la violence n’est pas
génétique est le pourcentage de 40% des enfants qui grandissent dans des foyers violents et
qui ne deviennent pas des agresseurs.

Les éléments spécifiques qui distinguent la violence domestique d'autres formes
d'agression:

e l'accés permanent de l'agresseur a la victime;

e l'existence d'un cycle de la violence (la répétition en temps, avec une fréquence et
une gravité accrues);

e les changements de personnalité des ceux qui sont impliqués, avec une réduction de
leurs efficacité dans I'accomplissement de fonctions sociales;

o l'implication du tout le systéme familial;

e les relations émotionnelles entre les deux parties sont manifestes ou latentes;

e le caractére privé, la victime a un acces reduit aux sources de soutien;

e la tendance des autres de ne pas intervenir, la tolérance sociale a 1'égard du
phénomene;
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o les aspects de torture de la victime;

e le manque de spécialistes et de services appropriée;

e généralement, la victime est de sexe féminin (91% des cas) la violence étant
enracinée dans l'inégalité entre les sexes et les structures traditionnelles de pouvoir
institutionnalisé.

Dans le contexte de la prévention des actes de violence en famille, reconnue comme un
phénoméne anti-social d’ampleur en République de Moldova, on peut mentionner que la
République de Moldova a signé une série d’actes a caractére international qui ont comme
objectif la promotion des droits de 1'homme et des libertés fondamentales, tels que: La
Déclaration universelle des droits de I'homme (1948); La Convention sur I'¢limination de
toutes les formes de discrimination a 1'égard des femmes 1979 (CEDAW - ratifiée par la
République de Moldova en 1994); La Recommandation générale no 19 du Comité des
Nations Unies sur 1'élimination de toutes les formes de discrimination a 1'égard les femmes
(session 11 de 1992); La Déclaration du Conseil de 'Europe sur I'¢limination de la violence
contre les femmes, 1993; La Déclaration et le Programme d'action de Beijing 1995; Les
recommandations du Comité des Nations Unies sur le Rapport gouvernemental (2006), visant
l'implémentation de la CEDAW, la Convention des Nations Unies relative aux droits de
I'enfant, 1989, New York.

Dans le contexte de la ratification du cadre normatif international, étant un Etat indépendant,
avec des aspirations démocratiques d’un Etat de droit nous nous sommes assumés 1’obligation
positive d'adapter le cadre juridique national aux normes internationales aussi bien a caractere
universel qu'au caractére européen.

La Constitution garantit le droit a la vie, a la sécurité, a la vie privée et familiale, en méme
temps a l'¢tape actuelle le cadre juridique autochtone destiné a prévenir et combattre la
violence domestique est créé en plus de: La Loi sur la prévention et la lutte contre la violence
domestique (no 45 du 01.03.2007); La Loi sur la garantie de 1'égalité des chances entre les
femmes et les hommes (no 5 du 09.02.2006); Le Plan National “La promotion de 1'égalité des
sexes pour la période 2006 - 2009 (approuvé par la Décision du Gouvernement no. 984 du
25.08.2006); La stratégie nationale sur la santé reproductive pour 2005-2015 (approuvée par
la Décision du Gouvernement no. 913 du 26.08.2005); La Politique Nationale de Santé
(approuvée par la Décision du Gouvernement no. 886 du 06.08.2007); Le projet de la
politique d’assurance de 1'égalité entre les sexes dans la période 2009-2015 (un domaine
d’approche tient de la prévention et la lutte contre le trafic des étres humains et la violence
envers les femmes, y compris en famille)

Conformément aux modifications (Loi no. 167/2010) du Code de la famille de la R. Moldova,
le délai pour la réconciliation ne peut pas €tre imposé par ['instance juridique dans «les cas
de divorce 1iés a la violence familiale confirmés par des preuvesy En méme temps, la violence
domestique est pénalement puni par l'art. no 201/1 du Code pénal de la R.Moldova
(changements introduits par la Loi no. 167 du 07/09/2010) et représente “I’action ou la non-
action intentionnelle, manifestée physiquement ou verbalement, commise par un membre de la
famille contre un autre membre de la famille, qui provoque des douleurs physiques, résultant
en des blessures 1égeres, blessures psychiques ou un préjudice matériel ou moral”.

Dans la loi actuelle pénale de la R. Moldova la violence en famille est incriminée par l'art.
201/1 du Code Pénal RM dans une variante type et deux avec des circonstances aggravantes.

Conform a la législation (Loi sur la prévention et la lutte contre la violence domestique (n °
45 du 01.03.2007) on distingue plusieurs formes de violence:
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- la violence physique — le dommage délibéré de 1’intégrité corporelle ou de santé,
actions comme: frapper, bousculer, secouer, gifler, tirer des cheveux, piquer, couper,
briler, étouffer, mordre sous toute forme et de n'importe quelle intensité, empoisonner,
intoxiquer et d'autres actions a effet similaire;

- la violence sexuelle - tout acte de violence a caratére sexuel ou tout comportement
sexuel illégal au sein de la famille ou dans le cadre des autres relations
interpersonnelles, telles que le viol conjugal, l'interdiction de l'utilisation de méthodes
contraceptives, le harcelement sexuel, tout comportement sexuel non désiré, imposé,
l'obligation de pratiquer la prostitution, tout comportement sexuel illégal par rapport a
un membre mineure de la famille, y compris caresses, baisers, images pornographiques
et fout autre toucher non désiré a connotation sexuelle, d'autres actions a effet similaire;
- la violence psychologique — par le fait d’imposer sa volonté ou le controle personnel;
de provoquer des états de temsion et de souffrance psychique en offensant, en se
moquant, en jurant, en insultant, en surnommant, en chantageant, en détruisant d'une
maniére démonstrative les objets, en menagant, en montrant ostensiblement des armes
ou en frappant les animaux domestiques, en négligeant, en s’impliquant dans la vie
personnelle; des actes de jalousie; par le fait d’imposer l'isolement, la détention, y
compris a la maison familiale, I'isolement de la famille, de la communauté, des amis; I’
interdiction de se réaliser professionnellement, de fréquenter les institutions
d'apprentissage; la dépossession des actes d'identité; la privation délibérée de l'acces a
l'information; d'autres actions a effet similaire;

- la violence spirituelle — la sous-estimation ou la diminution de l'importance de la
satisfaction des besoins spirituels et moraux en interdisant, en limitant, en ridiculisant,
en pénalisant les aspirations des membres de la famille, I’interdiction, la limitation, la
ridiculisation ou la punition de I’accés aux valeurs culturelles, ethniques, linguistiquse
ou religieuses; par le fait d’imposer un systéme de valeurs inacceptables pour une autre
personne; d'autres actions a effet similaire ou ayant des répercussions similaires;

- la violence économique - la privation de moyens économiques, y compris 1’absence
de moyens d’existence primaire tels que la nourriture, les médicaments, les objets de
premicre nécessité; 1'abus de différentes situations de supériorité pour soustraire des
biens d’une personne; l'interdiction du droit de posséder, d’utiliser et disposer des biens
communs; le contrdle inéquitable des biens et des ressources communes; le refus de
soutenir la famille; par le fait d’imposer aux travaux difficiles et nocives au détriment de
la santé, y compris un membre mineur de la famille, d'autres actions a effet similaire.

Les activités visant a prévenir et combattre la violence domestique se réalisent en vertu des
principes suivants: la légalité, 1'égalité, la confidentialité, 1'accés libre a la justice, la
protection et la sécurité de la victime, la coopération de l'administration publique avec la
société civile et les organisations internationales.

Conformément a [’article 12 de la Loi sur la prévention et la lutte contre la violence
domestique les pesonnes qui peuvent signaler le cas sont: la victime; dans les situations de
crise les membres de la famille; les fonctionnaires et les professionnels qui entrent en contact
avec la victime; l'autorité de tutelle; d'autres personnes qui peuvent fournir des informations
sur le danger imminent de subir des actes de violence ou des actes déja commis. La plainte
contre les actes de violence en famille se dépose: a I’organe des affaires internes; a 1 'instance
Jjudiciaire; a l'assistance sociale; a l'administration publique locale. Le dépot de la plainte se
fait a 1’adresse: du domicile de la victime; de séjour temporaire de la victime si celle-ci a
quitté¢ la maison pour éviter la violence; de la résidence de l'agresseur; ou la victime a
demandé de 'aide; ou a eu lieu I'acte de violence.
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Les mesures de protection s’appliquent par 1’instance judiciaire par [’émission d'une
“Ordonnance de protection” dans les 24 heures apres la réception de la plainte méme sans
l'agresseur. Ces mesures peuvent étre:

- D’obligation de quitter temporairement le domicile commun ou de rester loin de la
maison de la victime;

- D’obligation de rester loin de la victime, a une distance qui permettrait d'assurer la
sécurité de la victime;

- D’obligation de ne pas communiquer avec la victime, aves ses enfants ou d’autres
personnes qui sont a la charge de celle-ci etc.

La durée d'application des mesures de protection est de jusqu'a trois mois, mais peut étre
prolongée comme suite a une demande répétée ou dans le cas de non respect des conditions
imposées par 1’instance judiciaire. La procédure d'application de I'Ordonnance de protection
peut étre intentée:

- dans le cadre d’un proces pénal - art. 215" Code de procédure pénale;
- dans une procédure civile — Code de procédure civile (art. 318/1 —318/6).

Dans une procédure pénale doit exister un proces pénal intenté; la demande / la sollicitation
expresse de la victime d’étre protégée contre 1’abuseur étant dii a la présence d’un risque
imminent de violence. La demande/la sollicitation d'émettre une ordonnance peut étre faite a
I’organe de poursuite pénale, au procureur ou directement a ['instance judiciaire dans le cas
ou le dossier est transmis déja a 1’instance. L’organe de poursuite pénale, le procureur qui a
recu la demande de la victime la transmettra a /'instance judiciaire immédiatement pour
I’examiner dans les 24 heures.

En cas de réconciliation entre les parties si dans la famille a eu lieu une violence «/e
procureur ou l'instance judiciaire examinera si la volonté de reconciliation est exprimé
librement, en s’assurant que la victime a bénéficiee d’une réelle assistance et protection»
article 276 alinéa 5 Code de procédure pénale.

La violation des mesures de protection établies par ordonnance de protection est 1'un des
motifs de la rétention et d'arrestation préventive de l'agresseur (article 165 alinéa 2 p. 2;
article 185 alinéa 2 p. 3 Code de procédure pénale) En cas de suspension conditionnelle de la
poursuite pénale, le procureur peut établir comme obligation a I’inculpé “de participer a un
programme spécial de traitement ou de conciliation pour réduire le comportement violent”
(article 511 alinéa 1 p. 5 Code de procédure penale)

Le dépot de la demande a l'instance (dans le cadre une procédure civile) concernant
I'émission de I'ordonnance de protection est généralement faite par: la victime, le représentant
légal de celle-ci; 'organisme de tutelle et de curatelle — dans le cas d’un mineur; dans le cas
ou la victime ne peur pas déposer la demande personnellement, a sa sollicitation, la demande
peut étre déposé par le procureur, l'organe d'aide sociale ou par la police. La demande déposée
a l'instance est exonérée de la taxe d'Etat.

L'instance judiciaire peut solliciter au service d'aide sociale ou a la police de présenter un
rapport de caractérisation de la famille et de I’agresseur ou d’autres actes nécessaires pour
prononcer une décision.

Ceci étant exposé, a 1'étape actuelle, comme résultats de plusieurs interviews, a été constaté
que plus de 70% du nombre total de victimes de violence domestique n'ont pas sollicitées
assistance pour diverses raisons, comme, par exemple: la peur et la honte de ce que dira “le
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village”, -”j'ai essay¢ de parler aux parents de mon mari, mais en vain”, -”’on m'a dit que c'est
moi qui est coupable”, - “c'est la croix que je dois porter” ou “ je ne crois pas que quelqu'un

Y11

peut m’aider”, “ je ne sais pas ou pourrais-je m’adresser*.

Bien que la Loi sur la prévention et la lutte contre la violence domestique a été approuvée et
promulguée, il n'y a pas encore de mécanismes distinctes pour son implémentation,
respectivement, ne sont pas créés les outils appropriés de régulation, ce que permettra aux
différentes catégories de groupes professionnels d’entreprendre des actions concrétes dans ce
domaine, en portant ainsi responsabilité pour cela. Il manque une coordination efficace des
activités qui s’organisent dans le domaine. Nous nous référons en particulier a la coordination
des activités entre les organisations au niveau local. Si au niveau central, dans le cas des
donateurs, des organisations internationales existent une coordination des activités déroulées,
alors au niveau des agences d’implémentation souvant elle manque. Dans les médias de
Moldova se ressent 1’absence des articles de sensibilisation des facteurs de décision sur le
probleme de la violence domestique, ainsi que des articles d'experts qui expliqueraient les
dispositions des actes normatifs du domaine. Le systéme de référence pour les victimes de la
violence conjugale (femmes) est insuffisamment développé. Il manque un cadre de
réglementation de l'identification, 1'évidence/la surveillance, la référence des cas de violence
domestique (femmes). Il manque des normes de qualité pour la prestation de services.

La société continue a considérer la violence domestique comme une question qui tient de
l'intérieur de la famille, en préférant ne pas prendre une attitude et, évidemment, elle essaie au
moins de prendre des mesures contre ce phénomene. Les services existants assurent seulement
l'intervention en cas de crise, alors que les besoins de la victime sont beaucoup plus grands et
nécessitent plus de temps (non pas seulement trois mois) pour étre satisfaits, alors que les
services d’assistance a long terme, de durée (y compris le processus de suivi) manquent
complétement. Le cadre légal existant met en valeur seulement la gamme de sévices d’aide
pour les victimes et non pas pour les agresseurs, ainsi, en luttant avec les conséquences du
comportement défectueux et non pas avec les causes, les indices de la République de Moldova
dans ce contexte restent assez €levés.
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Abstract: The idea of criminal protection of the financial interests of the European Communities appeared as
a result of allotting their own funds by means of the first project of amending the Treaty of August 6™ 1976
which modified the Treaties regarding the establishment of the European Communities. Nowadays, one of the
major problems that the European Union is facing is the frauds committed to the detriment of the Union
budget. The offences bilking the Union budget are extremely dangerous, not only by the amount of the
damage caused, but also by the high degree of organizing such offences. Romania has made significant
efforts to align its legislation in this matter to the community legislation, such efforts resulting in the
introduction of a new section in Law no. 78/2000 regarding prevention, discovery and sanction of corruption
offences — section named “Offences affecting the financial interests of the European Communities”. This
work will analyze those offences provided in Law no. 78/2000, committed against the financial interests of
the European Communities, such analyze including also the relevant judicial training in the matter.
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1. Introduction

Preventing and sanctioning offences affecting the financial interests of the European bodies is a main
concern which has been materialized in many acts at the level of European institutions®. Such concern
was caused both by the need to improve the criminal legislation regarding corruption prevention and
control, and by the proliferation of corruption offences - a phenomenon manifested in Romania, too.

The most important legal measure adopted by our country was adding new articles to Law no. 78/2000
(the framework law regarding corruption sanctioning in Romania®*), aiming at new incriminations, on
the one hand, and at extending the area of the active subject of corruption offences to some categories
of persons provided in the Criminal convention regarding corruption, in the Convention regarding the
protection of the financial interests of the European Communities® and in its additional protocols. This
significant and original addition for the Romanian legislation was made by means of Law no.
161/2003° by introducing section 4' named ,,Offences against the financial interests of the European

! Prosecutor, The Court of Appeal Pitesti, Corresponding author: fabianmorareanu@yahoo.com.

% Judge — The Court of Appeal Pitesti, e-mail: fabianmorareanu@yahoo.com.

3 The criminal convention regarding corruption, of the European Council, ratified by Romania by Law no. 27/2002 or the
Convention regarding the protection of the financial interests of the European Communities and its additional protocols,
drawn up based on article K.3 from the Treaty of the European Union.

* Law 78/2000 published in Official Journal no. 219/18 May 2000, but the text of the initial document suffered subsequently
a series of modifications and additions. They appeared by Government ordinance no. 83/2000, approved with modifications
by Law no. 334/2001, the Emergency Government Ordinance no. 43/2002, approved with modifications by Law no.
503/2002, with further modifications, Law no. 161/2003, with further modifications, Law no. 521/2004, the Emergency
Government Ordinance no. 124/2005, the Emergency Government Ordinance no. 50/2006, Law no. 69/2007.

> According to art. 46 it introduced in TUE by the Treaty of Lisbon “The union has legal status” replacing the European
Communities; see (Vilcu, 2010, p. 119)

8 Law no. 161/2003 regarding some measures to ensure the transparency in exerting public dignities, public positions and in
the business environment, preventing and sanctioning corruption, published in Official Journal no. 279 of 21 April 2003.
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Communities”. Each offence included in this section will largely be analyzed below.

2. The Offence of Failure to Comply with the Rules Related to Obtaining Funds from
the European Community Budgets (Art. 18' from Law 78/2000)

It is an offence — using of presenting of false, inexact or incomplete documents or declarations, which
has as result the illegitimate obtaining funds from the general budget of the European Communities or
from the budget administrated by them or on their behalf [para. (1)].

It is also an offence — The deliberately overlooking of providing the information required according to
the law, with the purpose of obtaining funds from the general budget of the European Communities or
from the budget administrated by them or on their behalf [para. (2)].

If the deeds provided above generated particularly serious consequences, the punishment shall be
higher. (3)]".

The specific legal object is represented by the social relationships appearing and developing with
reference to the financial interests of the European Communities. In the legal literature, they said that
subsidiarily the social relationships are defended, relationships regarding the public trust in the
authenticity and credibility of the documents and declarations made to obtain such funds. (Dobrinoiu,
2004, pp. 651-664)

The material object is represented by false documents used or by those acts recording false
declarations when the declaration is accompanied by an act, too. It is to mention that the aimed funds
do not represent a material object of the offence because they intend to obtain them by the criminal-
related activity. If they are obtained illegally, they could be considered as a product of the offence.

Paragraph 1 does not provide any condition regarding the active subject. We think that, not depending
on circumstances, it could be an executive within an economic organization, state institution, but also
a natural or legal person private law who aims at obtaining funds from the European Communities
budget following the representation of some false documents.

As for the passive subject, it is represented by the European Communities whose budget is defrauded
by the active subject’s deed.

The material element of this first offence is alternative, being represented by an action and inaction.
The action can take two forms: using of false documents and presenting false declarations.

Regarding the offence to forge the documentation submitted or used to obtain illegal funds from the
general budget of the European Communities or from the budgets managed by them or on their behalf,
the legal practice decided that it is the offence of forgery under private signature provided by art. 290
of Criminal Code — offence which is not merged in the offence provided by art. 18' from Law 78/2000
— case when the author is liable for both offences considered multiple offences.” Also, the legal
practice decided that the offence of forgery under private signature provided by art. 290 of Criminal
Code can be committed in a continuous form, if the author, based on the same criminal-related
resolution, forges several documents (i.e. 94 farming agreements) that he/she subsequently uses to
obtain the funds (i.e. of SAPARD funds).?

For the offence provided by art. 18' from law 78/2000 to exist, it is necessary that the deeds committed
to have as result getting of funds from the general budget of the European Communities or from the

! According to art 146 of Criminal Code., by particularly serious consequences, one understands a material damage higher
than ROL 200,000 lei or a particularly serious disturbance of the activity, caused to a public authority or to any of the units
referred to in art. 145 C. pen., or to other legal or natural person.

% Criminal judgment no.161 of 7 March 2008 of the Court of Sector 2 Bucharest — final by criminal decision nr. 1673 of 21
October 2010 of the Court of Appeal Bucharest. See in this regard (Tranca, 2011, p.170 — 177)

3 Criminal decision no. 607/R of 16 March 2011 of the Court of Appeal Bucuresti. See (Tranci, 2011, p.206 — 217) There is
also the criminal decision of the Court of Appeal Pitesti no. 1092/R of 18 October 2011 — non-published.

65



European Integration - Realities and Perspectives 2012

budgets managed by them or on their behalf, thus affecting the ,,costs” section of such budgets,
meaning ,,subsidies” or ,,aids”.! Tt is also to be mentioned that such subsidies or aids are not provided
to be granted to satisfy personal interests, but to satisfy the common general interest of financing the
common policy in agriculture or of contributing to the renewal or reinforcement of economic, social or
cultural cohesion in the European Union, being included in certain programmes, such as: PHARE?,
ISPA’, SAPARD®. To get such funds, a certain procedure should be followed. The natural or legal
persons interested should perform certain projects and submit a particular documentation.
Documentation should include a series of acts, deeds or circumstances to be analyzed by the
competent authorities of the European Communities, and the funds requested shall be granted based
on them. That is why all declarations, documents and any other acts used should correspond to the
reality.

As for the inaction by means of which the material element of the offence is achieved, according to
paragraph (2) — it is an offence the overlooking of providing certain data requested by law, thus aiming
at obtaining illegal funds. It is the situation when the active subject knows that he/she has to provide
such data, but he is ware that by providing them, he/she will not get such funds. In such alternative
modality, the offence exists only if the overlooking has as result the getting of illegal funds.

The immediate follow-up is materialized in effectively getting such illegal funds. As it is a result
offence, they have to prove the cause-effect link. So, they have to prove that the incriminated action or
inaction has as result getting illegal funds from the budget of the European Communities.

The subjective side. The form of guilt used to commit this offence is the direct or indirect intention for
committed offences and just direct intention for overlooked offences. In case of very serious
consequences produced, the offence is committed with praeterintention.

The preparation acts for such offence are possible, but not incriminated, and attempt is punished. We
consider that the offence is consumed at the moment when such funds are actually delivered from the
general budget of the European Communities or from the budgets administrated by them or on their
behalf into the beneficiaries’ accounts. If the offences are committed as continuous offence, there will
also be a depletion moment, the legal practice being relevant in this regard.’

The offences provided in para. (1) and (2) will be punished with imprisonment from 3 to 15 years, and
the one provided in para. (3) will be punished with imprisonment from 10 to 20 years. In all cases, the
lawmaker provided the application of the additional punishment of restraining of certain rights, too.

! They are paid from the European fund of orientation and agricultural guarantees and from the Structural Funds: the
European social fund, the regional development European fund etc.

2 PHARE (Pologne et Hongrie — Aide 4 Restructuration Economique) is a programme launched by the European
Community in 1990, whose destination is Poland and Hungary. Subsequently, it extended to the other candidate states from
the Central and Eastern Europe to join EU, becoming the major instrument of technical financial assistance offered by UE to
restructure the economies of those countries and to create the infrastructure necessary to join the European Union.

3 ISPA (Pre-Joining Structural Instrument) is a programme came into force starting with 2000. Its objective was the
development of the transport infrastructure and environment protection in the candidate states.

* SAPARD is an operational programme from 2000. Its purpose is to support the agriculture and the rural development in the
countries from the Central and Eastern Europe.

> Criminal judgment no.161 of 7 March 2008 of the Court of Sector 2 Bucharest — by criminal decision nr. 1673 of 21
October 2010 of the Court of Appeal Bucharest. See in this regard (Tranca, 2011, p. 170 — 177)
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3. The Offence of Illegal Diminishing of Resources from the Budgets of the European
Communities' (Art. 18° from Law 78/2000)

According to art. 18° para. (1) it is an offence - Using or presenting of false, inexact or incomplete
documents or declarations, if the deed has as result the diminishing of the resources from the general
budget of the European Communities or from the budget administrated by them or on their behalf.

Para. (2) sanctions the overlooking of deliberately providing the information required according to the
law, if the deed has as result the illegal diminishing of the resources from the general budget of the
European Communities or from the budget administrated by them or on their behalf.

According to para. (3) they sanction even more the offences provided in para. (1) and (2), if they
generated particularly serious consequences.

Compared to the previous offence, this offence has several differences, as follows:

- Although the incriminated deeds are identical to the ones within the previous offence, we have to
take into account they are committed under a different context. Such deeds affect the income section
of the budget of the European Communities.

- The immediate follow-up is the illegal diminishing of the resources from the general budget of the
European Communities or from the budget administrated by them or on their behalf.?

As for the previous offence, the offence can be committed under the form of attempt which is also
punished. The offence is consumed at the moment when the illegal diminishing of the resources was
produced, from the general budget of the European Communities or from the budget administrated by
them or on their behalf.

The punishment for the simple normative modalities [para. (1)] and assimilated [alin. (2)] is
imprisonment from 3 to 15 years and restraining of certain rights. The offence provided in para. (3) is
punished with imprisonment from 10 to 20 years and restraining of certain rights.

4. The Offence of Changing the Destination of Funds from the Budget of the European
Communities (art. 18> from Law 78/2000)

According to art. 18 para. (1) it is an offence - Changing the destination of the funds obtained from
the general budget of the European Communities or from the budget administrated by them or on their
behalf, without observing the law.

According to para. (3) it is also an offence - Changing the destination of a legal obtained benefit,
without observing the law, if the deed has as result the illegal diminishing of the resources from the
general budget of the European Communities or from the budget administrated by them or on their
behalf.

According to para. (2), the offence is more serious as the deed provided in para. 1 generated
particularly serious consequences.

! The offence provided in art 18* was taken from din art. 1 pt. 1 let. b from the Convention regarding the protection of the
financial interests of the European Communities, providing: ,,For this convention, the fraud affecting the financial interests of
the European Communities shall be, in terms of resources, any deliberate action or overlooking regarding using or presenting
of false, inexact or incomplete documents or declarations, which has as result the illegal diminishing of the resources from
the general budget of the European Communities or from the budget administrated by them or on their behalf, non-
communication of any information by breaching a specific obligation, with the same result, changing the destination of a
legally obtained benefit, with the same result”.

% It is to be mentioned that the main “resources” of the European communities are: a percent of VAT collected at national
level, a percent from the gross domestic product and traditional own resources (customs rights charged for the import in the
European Union of products originating in other countries than third countries; the fees provided within the common
organization of markets; fines on competitive matter, etc.).
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The specific legal object is represented by those social relationships appearing and developing with
reference to the defense of the budget of the European Communities and of the budgets administrated
by them or on their behalf. (Neagu, 2009, p. 651-664)

It is also to be mentioned that by the deed incriminated in para. (1), the budget is defrauded at its
income section.

The material object is represented by the funds obtained or by the legally obtained benefits (according
to the final paragraph).

The active subject is qualified and can be:

- the person who obtained funds from the general budget of the European Communities or from the
budgets administrated by them or on their behalf and to whom he/she changes their destination
illegally;

- the person who obtained any other benefit legally.

Thus, the active subject can be both a public servant and a natural person, because such funds can be
obtained based on projects both by state institutions (for example, FARE funds) and by natural
persons (foe example, SAPARD funds).

The passive subject is represented by the European Communities.

The material element is represented by an action, i.e. changing the destination of funds, committed
without observing the law. For the offence to exist, it is essential that such funds should come from the
general budget of the European Communities or from the budgets administrated by them or on their
behalf.

According to para. (5), it is also an offence changing the destination of a legal obtained benefit,
without observing the law. The benefit should not necessarily come from the European Communities
as subsidies or aids. It can come from any legal activity of the author, but obtaining such benefit
should create to the author the obligation to pay some duties to general budget of the European
Communities or to the budgets administrated by them or on their behalf (for example, import customs
duties). Getting a legal benefit generates the payment obligation of a duty. It such duty is not paid and
the money is used in other purposes, then we have the offence we are analyzing. So, there will be an
offence only if the deed has as result the illegal diminishing of the resources from the general budget
of the European Communities or from the budgets administrated by them or on their behalf. The
criminal-related activity consists in taking out the funds or the legal obtained benefits from the
patrimony area where they belonged, which can result in producing some possible damages to the
European Community or can even cause the illegal diminishing of the resources from the general
budget of the European Communities or from the budgets administrated by them or on their behalf [in
case of para. (3)].

The immediate follow-up represents the establishment of the fact that the destination of the funds was
changed — in which case the budget of the Unions is affected at the ,,costs” section. For para. (3), the
follow-up is represented by the actual diminishing of the resources from the general budget of the
European Communities or from the budgets administrated by them or on their behalf. The follow-up
influences the above mentioned budgets under the “income” or “resource” sections.’

The cause effect link comes from the materiality of the deed. For para. (3), it should be proved the fact
that the mentioned action produced an illegal diminishing of the resources from the general budget of
the European Communities or from the budgets administrated by them or on their behalf.

The subjective side. The form of guilt is direct or indirect.

! The resources referred to by this offence (and the one provided in art. 18*) are considered only the customs duties charged
for the import in the European Union of products originating in other countries than third countries, agricultural fees charged
for the import of agricultural products originating from third countries and the fees stipulated within the common market.
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The preparation acts for such offence are possible, but not incriminated, and attempt is punished. The
offence is consumed when illegal change of destination of funds or of other legal obtained benefits
takes place. The analyzed offence is susceptible of depletion if the offence was committed in a
continuous form. The legal practice decided that the change of destination of two succeeding tranches
of one single financing, obtained following a single contract, determines the conclusion that both
material actions were committed based on the same criminal-related resolution.'

The punishment for para. (1) and (3) is punishment from 6 months to 5 years, and for para. (2) is from
5 to 15 years and restraining some rights.

5. The Carelessness Affecting the Financial Interests of the European Communities (art.
18° from Law 78/2000)

According to art. 18°, it is an offence — the guilty non-observing of an office duty, by non-performing
it or deficient performing it, by a director, administrator or the person with decisional or control
attributions within an economic agent, if it had as result the commission of one of the offences
provided in art. 18'-18’ or the commission of a corruption or money laundering offence in connection
with the funds of the European Communities, by a person subordinate to him/her and who acted on
behalf of that specific economic agent.

The special legal object is represented by the social relationships regarding the assurance that the
persons with decisional or control attributions within an economic agent observe the obligation to
accomplish correctly the attributions they have in order not to affect the financial interests of the
European Communities.

In case the action representing the material element exerted over a thing (the careless of some assets —
computer, cars — the offence has a material object.

The active subject is qualified, depending on circumstances mentioned in the text. Thus, the offence
can be committed by the director, administrator or the person with decisional or control attributions
within an economic agent.

The passive subject is represented by the European Communities.

The material element is represented by non-observing an office duty by the director, administrator or
the person with decisional or control attributions within an economic agent, by non-performing it or
deficient performing. Non-performing an office duty means overlooking, non-performing an action
that should have been performed or the state of passivity of the author. Non-pedrforming of a duty can
be total or partial, it can aim at one single duty or more. Deficient performing of an office duty
supposes its performance in other ways.

The immediate follow-up is explicitly shown in the incrimination rule and consists in committing one
of the offences provided in art. 18' — 18°. Being a result offence, it is necessary to establish the cause
effect link between the author’s action, inaction and the follow-up requested by the incrimination rule.
They have to establish that, following the author’s activity, his/her subordinate committed one of the
above mentioned offences.

The form of culpability is guilt. The subjective element is achieved in all cases where the author
foresaw the possibility of occurring the specific consequences of such offence, but he/she thought that
they would not occur or did not foresee them, although he/she should have and could have foreseen
them. Being committed without guilt, the offence is not susceptible of any preparatory acts or attempt.
This offence is consumed at the moment when the incriminated action was performed or when the
deadline for performing it expired and one of the requested immediate follow-ups took place. The
punishment is imprisonment from6 months to 5 years and restraining certain rights.

! Criminal judgment n0.2062 of 6 November 2009 of the Court of Sector 4 Bucharest — final by criminal decision no. 390 of
21 February 2011 of the Court of Appeal Bucharest. See in this regard (Tranca, 2011, p.201 — 206).
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5. Conclusions

As a conclusion of the above, we consider that the analysis of those offences provided by Section 4' of
Law no. 78/2000 is timely. Although introduced in April 2003, the analyzed offences have a more and
more frequent application in judicial practice, both in the activity of the Anticorruption National
Department — as a structure of the prosecutor’s office specialized in performing the criminal
investigation for such offences, and in the activity of the courts of law, where fighting the corruption
phenomenon is made by final decisions.
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Abstract: Unfortunately, in the reality of modern society, more and more negative phenomena appear, which
affect us directly or indirectly, both directly us and the direction to which the society is heading, the most
affected being the children. Their vulnerability makes them targets of various types of abuses and aggressions
committed by adults. The studies show an alarming dynamics of some phenomena where the children have an
important place among the victims. Unfortunately, in Romania, this phenomenon has not been one of the
priorities. In this study, we shall try to identify the reasons that represent the basis of children victimization,
the immediate and long term effects upon the victims, the social environment that favors it as well as the
prevention and fighting measures against these aggressions.

Keywords: child abuse; sexual abuse; prophylaxis

1. Introduction

Giving and defending children’s right to a private life, to intimacy and a normal life, we have the
guarantee that they shall have an optimum development in normal conditions, being able to prevent
the situations when his existence and development are endangered due to abuses in general, the sexual
ones in particular..

The effects of sexual abuses are profound and negative, and many times they follow the under age
child in all his growing stages, including maturity, in most cases the victim becoming, in time, a copy
of his aggressor. From this we can infer the importance of a proper treatment of sexual abuse and pay
a special attention to the traumas experienced in childhood.

The best method of treatment and prevention is to know and understand the child’s needs based on his
development stages, a correct understanding by parents and adults with whom he interacts (educators,
teachers, social workers, psychologists, or other health professionals), an important role among them
being played also by mass-media as aggressions can be identified or prevented in their early stages.

Another important aspect is related to abusers. The measure consisting only of deprivation of liberty is
not enough, the statistical data showing that many of the abusers commit the same crimes once they
are released from prison. Considering that the way this problem is approached in USA is not a solution
as there the convicted pedophiles (and here we also include incestuous fathers) are stigmatized this
meaning that they have the obligation to inform local authorities if they move to another community,
and in their turn and by open means (newspapers, posters, notifications to educational institutions) the
authorities inform that “a pedophile’ is living near or among the people belonging to that community.
If in terms of child protection this practice has results, we cannot say the same thing from the other
perspective, namely the rehabilitation and social reintegration of an abuser. The abusers’ problem has
been discussed for a long time in some countries, and an alternative was the chemical castration.

The pedophiles, incestuous fathers or violators, those who suffer from an anomaly of sexual
preferences have to be listened and helped not stigmatized or ignored. The doctors have a leading role

'Senior Lecturer, PhD, “Danubius” University of Galati, Faculty of Law, Romania, Address: 3 Galati Blvd, Galati, Romania,
tel: +40372 361 102, fax: +40372 361 290, Corresponding author: lilianapavel@univ-danubius.ro.
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in this mission, namely to give them care and necessary treatment, or using the already existing
treatment at their disposal and there is no doubt that in the near future other solutions will come to
daylight.

Only repression does not prevent the repetition of an offence as it was until not long ago in the
Romanian judicial system. To sentence a pervert without helping him means to see the list of his
victims increase after him being released from prison. Therefore, we have to understand the matter of
sexual perversity in all its complexity, even with his horrible aspect. (Astarastoae, & Scripcaru, 2005)

The solution is not to close our eyes even if we prefer looking away and to forget or ignore the fact
that our ways crosses day by day with the way of sexual perverts who are “close fo you, close to us,
some of them being put behind bars only temporarily....while other will appear tomorrow in the
newspapers”. (Cioclei, 2007)

In those to come we will present some sexual assaults prevention programs as well as rehabilitation
programs for the victims, which have been elaborated by prestigious international specialists,
supported and implemented by various international and national organizations including “Save the
Children”. These programs are addressed to children, parents, journalists, psychologists and teachers.
In this chapter of our work, we shall analyze each of them for the purpose of a maximum efficiency in
preventing sexual assaults on children.

2. Family

The family represents the vital social group in which the child benefits from care, protection and
education and to the family, the center of concern should be the child. The diversification of family
models increased at the same time with the social changes, the new family forms (single-parent
families, cohabitation, the liberty of women of having children without being married) coexisting with
the traditional family.

The personality of a child is a product resulted from a multitude of factors, familial and extra-familial
(school, community), but the familial factors are definitely the most important for the child to grow in
harmony. That is why we consider necessary to detail an “education method” for parents in order to
prevent abuses of any kind, but especially sexual abuses on children, the latter having the most
obvious consequences upon the entire development of the child.

Generally, the familial environment is made up of:

- family members having complex relationships on whose functionality the efficiency and success
in child’s social integration, targeting and development are based;

- living space with all facilities available that may or may not meet the family needs.

The family is the most suitable to meet the child’s needs as they are the closest to him and his needs
from the affective point of view, because only affection can help a parent intuit the child’s needs and
his childhood state. Material security, education and love are instruments that help the family ensure a
harmonious development of the child.

The professionals have settled a set of family educational.
1. Love your child:
- accept him the way he is;

- enjoy him and do not hurt him, do not punish him unjustly, do not humiliate him, give him the
chance to love you.

2. Protect your child, protect him from physical and spiritual dangers, give up your own interests if
necessary, even risking your own life;

72



Legal Sciences

3. Be a good example for your child so that he lives in a family in which honor, honesty, modesty and
harmony reign;

4. Play with your child;
5. Work with your child.

6. Let the child acquire life experience even if he suffers as the over-protected child, safe from any
danger, sometimes may become a social invalid

7. Show your child the limits of human freedom
8. Teach him to be obedient
9. Expect from your child only the appreciations he can give, as per his experience and maturity.

10. Offer your child experiences having the value of memories, family celebrations, trips, travels,
vacations, shows, sport manifestations as the child nurtures as an adult, from experiences that give him
the opportunity to know the world.

The specialists have marked another series of rules for the parents whose child was sexually abused,
namely:

- continue to believe your child and do not accuse him for what happened;
- consult the doctor about the need for appropriate medical examination and/ or treatment;

- train your child to tell you exactly if the aggressor is trying once again to have sexual contact
with him or if he bothers the child in any way;

- tell the child repeatedly that he is safe;

- answer calm and naturally to the questions and sentiments the child expresses about
molestation, but do not insist on him to talk about it;

- respect the child’s right to private life, and confidentiality and forbid the questioning of the
child by persons indirectly involved in investigating the case;

- the parents or other persons taking care of the child have to encourage him to observe the rules
of the house (regular duties, bed time, rules, etc.);

- the parents have to inform the child’s sisters/ brothers that something happened to him but now
he is safe and everything will be all right. Do not discuss the details of the aggression with the
child’s brothers and sisters. Make sure that all the children in the family have received enough
information so that they can avoid the aggressor;

- the parents should make time to discuss the situation with a trusted person — a family member, a
priest, a councilor (but not in the presence of the child). Talk about and express what you feel.

3. The Psychologist

The psychologist is the one who should be involved both in the abuse evaluation process and in the
recovery process of the child who had suffered a form of abuse. Within this process, he may perform a
psychological evaluation of the child, which can be very useful for understanding:

- the mechanisms on which the behavior and attitude of the child are based;
- the effects of the abuse on the child’s psychological-social development;
- the factors determining the appearance of abusive behaviors on children.

At the same time, the psychologist is seen as a specialist in child’s development, and he may be
considered an expert if his involvement is needed from the legal point of view. Ideally, the
psychological evaluation has to include an interview with the parents, a cognitive development test,
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personality tests, measuring ranges for various symptoms and observations of child-parent interaction.
The psychological evaluation data are cumulated with the data from the other specialists involved.

Express the child’s feelings, and help him to accept them, and especially continue the regular activities
up to the abuse moment and his reintegration into society are the main targets of a therapist in terms of
rehabilitating the child, targets that will be reached by means of a specialized help and by means of
therapy. Therapies are varied, the cognitive-behavioral ones being the most common, this meaning
that the child can be easily influenced and the purpose of this kind of therapies is to find the subject’s
autosuggestion and changing possibilities.

4. Medical Staff

The object of the sexual abuse is involving children in sexual activities that they do not fully perceive
and understand and therefore their consent is not advised. For a doctor, is very important to take into
consideration any complaint of a child that claims that he has been the victim of a sexual abuse. At the
same time, it is very important not to put the diagnostic of sexual abuse without evidence to prove that,
which imply a social investigation of the family’s situation and the psychological and somatic exam of
the child.

The forensic examination is one of the most important steps of an investigation and a good
coordination of the team members investigating the case is absolutely necessary. If the signs of a
sexual abuse are obvious, it is necessary that the forensic expert takes all the confidentiality measures
so as to protect the victim’s image and at the same time to gain the child’s trust by telling him that
what had happened will remain confidential and that the perpetrator shall pay for his deed.

The symptoms of a sexual abuse that can be noticed might be physical or behavioral, as we have
detailed in a previous chapter.

Preventive medical attitude towards the abuse:

- history — through which the history and the factors that led to the affection for which the child
came. it is necessary to talk to the child before the parents do, if the abuse was physical, and this
should be an opportunity of affective closeness not an investigation;

- the general medical examination shall describe the status of the child, including clinical
elements that may represent the sexual abuse syndrome;

- the specialty medical examination in which psychiatrists, forensic experts, etc. are involved;

- para-clinical examinations having the role of constituting forensic evidence;

- psychological therapy;

- epicrisis — description of child’s evolution during medical care.

The family doctor is the most important medical professional in terms of preventing sexual abuses. He
should have an open communication with the parents, cooperating also with the authorities, the social
worker and with police in order to take the earliest actions.

5. Educational Staff

They have an important role in children development, the teachers being many times a model to
follow for a child. The teachers must develop and maintain an open relationship with the children, to
gain their trust and to notice any modification in their behavior so that afterwards they can contact the
parents and even authorities, if necessary.

The role of the teacher is very important in finding out the abuse cases. Quality and quantity
diversification of a child’s relations with the environment may determine many cases when the child is
physically, psychically or sexually abused. The teacher may have some clues in terms of an abuse
produced on children if they present abuse specific symptoms. It is absolutely necessary to know these
signs in order to prevent the abuse and, subsequently, to intervene in such cases.

74



Legal Sciences

As the child is in contact with his teachers various hours per day, he can manifest his frustration and
fears during the classes, by an aggressive behavior, interiorization, decrease of concentration capacity
or decrease of performance. All these signs have to be taken into consideration by the teachers and
then resolved by contacting directly the persons involved in child’s development.

The teachers may find out about an abuse by discussing with the other students/ colleagues or directly
observing the child. These symptoms may consist of:

- isolation from the group;

- verbal and behavioral aggressiveness;

- excessively vulgar language;

- running away from home;

- absenteeism;

- sexual behavior inappropriate to his age;
- difficulties in communication.

In these cases, the teacher must contact the family in order to solve this case. In worse cases, the
teacher can contact the school councilor or directly the police.

6. Social Workers

As a necessity to solving the social-human problems specific to the transition period, the social care
system has developed significantly. The problem of children that are victims of abuses has increased
seriously in the last period, which determined the social care programs to take some measures. In
Romania there is still not a national intervention and prevention plan adopted and implemented for the
abused children and a practical action guide, and this raises new problems in assuring an efficient
protection in such cases.

7. Mass-Media

It is very difficult for a journalist to measure his words as sexual abuse is a forbidden subject, the
sexual life itself being a subject very difficult to speak about. The journalist is asked to look at the
child as he is, a becoming adult, whose life is just beginning, and not to avoid the incriminatory deeds
or to evade the truth. A journalist has to inform public opinion about the matters of interest without
exposing the child and to increase the effects of his trauma. In what follows, we shall concentrate
mainly on protecting the child’s image in the press. We live in a world dominated by media,
sometimes a world created by it. Even if we are not aware, most of our knowledge or attitude is
acquired by mass communication means. Mass-media represents an important factor in extending the
reality we are living in, in enlarging the horizon of knowledge and in modifying social behavior.

The reality that reaches the general public through written or audio-visual press bears the print of
journalism. Thus, the facts, attitudes, events with their real meaning pass through the filter of
journalist’s personality before they reach the general public. The message he sends is finally his own
representation about the subject put in public debate. Due to this reason, it is very important that the
journalist has those qualities that should influence positively the modeling of public behavior and
simultaneously to be aware of his own responsibility.

Being a person in full formation process, the child needs protection and calm, and using an event in his
life, publishing it regardless of the initial purpose, may have a disastrous effect upon his further
development. Thus, in case he suffered a sexual abuse, the feeling of self-blame is extremely
powerful. If other persons get to find out about what happened in his life, he shall add a new
dimension to his inner feelings; that is the image others have about him. In any abuse situation when a
child is involved, it is recommended that his identity should remain unknown.
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8. The Police

Taking into consideration the fact that the social support of the child is focused at the family, social
and school level, the role of the Internal Affairs Ministry is connected to analyzing the abuse of a child
in two complementary directions:

A. Immediate intervention in obvious cases of abuse that endanger the security, development and
integrity of the child. This dimension refers to the visible side of what contours the child’s abuse and
relates to a quick application of the provisions in the legislation;

B. Active participation of police force to the process of preventing abuses on children, re-
dimensioning of the services towards population, also including the child’s support groups in the
positive influencing part (family, school, neighbors, friends etc.). Also the involvement of police
officers is very important, acting in principle, with the other institutions in order to prevent abuses on
children, which together with the child’s family may prevent a possible abuse or may prosecute the
offender and mainly, it can re-integrate the victim and “treat” it as soon as possible. Each of the above
mentioned is very important but if they do not act inter-dependently on more levels at the same time,
the odds are very small. That is why it is very important to have a close cooperation between the
family, doctors, police, journalists and social workers.

9. Conclusions

The subject approached is very important as knowing some specific elements may lead to finding out
about an abuse, and therefore, we consider necessary a perfect coordination between the institutions
that may fight against, prevent and punish this kind of abuses, the families of children/victims and the
social environment they are part of, each of them having an extremely important contribution in
finding about an abuse, helping the victim and the abuser (as his punishment is not enough) in order to
re-integrate them into society, as well as removing as much as possible the traumas suffered by the
under age child.

We consider that, for a high efficiency in preventing and fighting against these phenomena, there is
necessary to have a legislative framework that should create the premises of a better cooperation
between the state’s institutions, those with which the under age child has direct contact as well as
those that have attributions in identifying and punishing the offender, his counseling, treatment and
reeducation programs being extremely important. It is obvious that the offenders are some individuals
whose psychic integrity is affected one way or another, and to punish an abuser without trying to help
him, by giving necessary treatment or care, mainly by implementing some efficient therapy solutions
does not lead but to postpone on shorter or longer term the increase of his victims’ list.
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Abstract: The author tackles the issue of competition between penal norms and nonpenal norms in the
process of defending the order of right against the illegality related to the crediting process. The interference
of penal right spheres and the ones of other branches of law (firstly the civil right) is specific for the process
of defending against the economic offences. Or, to obtain and grant a credit firstly constitute the settlement
object of the civil law. The author analyzes different situations and underlines that the civic responsibility
doesn’t automatically exclude the possibility of applying the penal responsibility. Also, the ,,banking”
responsibility that is specific to the banking law is analyzed and its relation with the other responsibilities is
revealed. The author comes to the conclusion that it is not necessary to unincriminate the deeds stipulated in
art.238 and 239 of the Criminal Code of Republic of Moldova. An evident social necessity for juridical-penal
defence of the rights and interests of honest participants at crediting relations exists. The existence and
application of these norms constitus a guarantee of preventing and combating the illegalities related to
crediting, characterized by a high prejudicial level, that are commited by the dishonest participants. The
prejudicial level is the criterion that permits the application by itself either of the ,,banking” responsibility or
penal responsibility. In the same time, each of the specified juridical responsibility forms may be
accomapnied by the civic responsibility.
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In a civil society, guided by the principles of the rule of law, where there persists the separation of
powers and full respect of the fundamental rights and freedoms, the law is called to contribute to
making full use of all physical and spiritual features of a human being. Society no longer stands at one
pole of a contradiction and the individual is not thrown to the other pole. After V. Dzodiev, the civil
society incorporates in itself a lot of relationships that are not mediated by the state between the free
an equal individuals, acting in the market economy. We believe that this definition covers not the civil
society as a whole, but only its “social linchpin”, consisting of a relationship of a private nature. In
reality, within the movement of the individual towards the society and the society to the individual, the
state cannot be left aside.

The amplification and the increased protection of the rights of members of the Moldovan society is a
way to ensure, by law, the improvement of the actual contents of the relationship individual - state -
society. There is an increasing demand for solving cases of competition between rules belonging to
different branches of law that protect the same rights of the members of the society. In the context of
this study, a problem of particular interest is the investigation of criminal procedures and rules of
competition in the defense of non-criminal legal order against illegalities related to crediting.
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In this respect, it is necessary to mention the view point of the criminal doctrine, according to which
the rules providing for liability for offenses committed in the banking sphere should be
decriminalized, this would in no way jeopardize the interests of any person, society and state, as the
facts mentioned are liable to legal and other influence (e.g. legal and civil nature). Is the
decriminalization of rules, providing for accountability for crimes related to crediting, more positive
than negative?

In trying to find an answer to this question, we seek the opinion of M. Eliescu, referring to the rules
governing the competition between criminal and civil liability rules establishment: “But the border
between the two responsibilities is not on the whole flat. The current law, today, considers the idea of
compensation belonging to the criminal law, by repairing a social damage caused by crime, through
appropriate measures, safety measures... The liability imposed by criminal law and the liability dealt
with in civil law interfere. Most of the offences are also crimes or civil cvasioffences, which compel
for compensation or repair”.

It is therefore possible to have a criminal liability and extra-criminal liability aggregation (the latter
form of liability is determined by the rules of civil law, banking law, financial law, commercial law,
tax law etc..). From this perspective, of particularly relevance is the view point of G. Vrabie and S.
Popescu, who among the general principles of liability, nominate “Principles of a single violation,
where a legal norm corresponds to a single imputation of liability, which does not exclude the
possibility of overlapping the forms of legal liability, where one and the same act violates two or more
legal rules “(the emphasis belongs to us - N).

For the defense against economic offenses (including offenses related to credit) the interference of
criminal law and other branches of law is very common (above all - of civil law). However, obtaining
and providing a credit is primarily subject to regulatory civil law. The appropriate civil legal rules are
incorporated in Section 3 of “bank credit” in Chapter XXIV “contracts and bank operations” and, to
some extent in Chapter VII “loans” of Title III of Book Three “obligations” of Civil Code of the
Republic of Moldova. Hence, getting a credit or a loan is the subjected to legal and contractual and
failure to respect the contractual obligations entails contractual liability.

However, if the application of civil liability does not exclude the application of criminal liability, then
what should be the criteria for a crime to be susceptible not only to civil legal influence, but also
criminal legal influence? Referring specifically to crimes related to crediting - “Obtaining a credit by
fraud” (art.238 CC RM) and “Breaking the crediting rules” (Article 239 CC RM) - can provide the
following answer: criminality of the offense, provided for in CC RM art.238, is determined by
deceiving the victim by the offender, not any disclosure - in order to obtain a loan or increase its share
or obtaining a loan in favorable terms — requires criminal law intervention, only in the case when the
information given is knowingly false, this intervention is justified. As for the criminality of the offense
referred to in Article 239 CC RM, it is determined by the presence of intentional violation of the rules
of credit, seconded by causing damage to a large financial institution, not any credit granting
determines intervention of criminal law, only if the loan was accompanied by violation of credit, and
in addition, significant damages have been caused to the institutions, criminal law intervention is
justified.

In other words, if the breach of civil law rule is accompanied by fraud or breach of trust, there are
grounds for application of criminal liability. Tackling the competition rules of criminal and civil law in
the determination of liability for acts of getting credit by deception, V. Stati states: “This action cannot
be regarded as a breach of contractual obligation. The Criminal Law delineates the moment of its
consummation before signing the credit agreement, at the stage of verification by the financial
institution of the loan documents. If the fraud is not detected at this stage, since the contractual
relations between the borrower and financial institution have been established, it is not possible to
consider the situation breach of contractual obligation. However, precision forces us to recognize that
the detection of fraud after having concluded the credit agreement, by application of criminal liability
may not exclude civil liability. This is because the presences of signs of crime, under art.238 CP RM,
do not exclude the presence of a default under the credit agreement.
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However, it is more important to establish that the application of civil liability does not automatically
exclude the possibility of applying criminal liability. Honesty, reliability, compliance with the
requirements constitute the exigencies that a civilized market cannot do without. Flagrant disregard of
these requirements may be the reason for applying legal and criminal measures. In this respect, we
comply with the views of 1. Deleanu “citizens ... must exercise their constitutional rights and liberties
in good faith, without infringing the rights and freedoms of others. The idea involved the penalization
for “abuse of rights” or, otherwise the “abusive exercise” of law. Indeed, while exercising his rights,
the holder must act in that socio-economic or political purpose for which the law has recognized and
guaranteed those rights. Deviation from the right ratio legis means the abnormal exercise of the right
and therefore is reprehensible”.

We believe that both acquiring a credit by deception (art.238 CP RM) and by violating the crediting
norms (Article 239 hp MR), deflection of the right ratio legis of the underlying objective is obvious.
Moreover, this deviation is so serious that it requires criminal law intervention.

In the specific literature on the subject, it is widely recognized that social danger (prejudice), a the
material point of a fact, is the criterion that allows delineation of different types of illegalities. That the
level of prejudice constitutes the indices that conditions the intensity of the legal measures. The
deception and abuse of trust offenses under art.238 and 239 CC RM, is a sufficient basis to apply to
such offenses legal and criminal measures.

Non application of these measures would mean to adhere to ,,vigilantibus, et non dormientibus, jura
subveniunt; servat lex, succurunt jura subveniunt” (“laws serve only those who are watching them, not
sleep, laws are written only for those who care about their interests ). In the market economy, it
would be totally inappropriate to qualify facts by the degree of their prejudice, based on the criteria of
the perpetrator's ability to deceive, alongside with the credibility and lack of experience of the victim.

The concept, based on such criteria would impact negatively not only the process of implementation
of art.238 and 239 CC RM, but also the development of economic relations. This is because the
economic cycle is based on trust. Lack of it hampers and slows significantly the circuit, and thus
producing a negative impact on every member of the society. Therefore, providing solid legal and
criminal market economic relations is a crucial goal of the present moment. What should be the legal
and criminal influence degree so as not to undermine the ability of self -regulation in the market
economy? Throughout history this degree was established empirically, in expressing the relation
between public law and private law. However, such involvement of the criminal law is necessary in
order to provide effective protection within the market economy against the achievement of the
principles of operation and development. However, this should not mean unconstitutional measures,
specific or planned economy, to substitute the legal and civil norms by legal and criminal rules.
Application of the latter, has reason only in the case when the freedom of the market economic
relations and property rights are abused. However, criminal enforcement is not the abolition of market
economy relations or liquidation of ownership.

Delimitation of the offenses related to credit and infringements of civil law is based on qualitative
criteria, meaning the existence (or absence) of fraud or breach of trust. In the case when these
indications of fraud exist the criminal law response is required. The existence or absence of
quantitative criteria - the amount of the damage caused to the victim or the perpetrator income size - is
the subsequent existence or lack of quality criteria specified above. The reparation of the damage
caused to the victim and collection of income received by the perpetrator should be subject to civil
law, in the case when the quantitative criteria mentioned above lack.

So, the main distinction between legal and civil influence and the criminal influence consists in that
the former the subjective violated right is restored and the damage is repaired. On the other side, under
the hypothesis of legal and criminal influence, the offender is punished. So in the first case the subject
property is subject to influence, and in the second case even the subject person

is subject to influence.
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In the literature sometimes the division of the functions between the two forms of legal influence is
perceived incorrectly. Thus, N.I. Pikurov does not support the view that the role of criminal law is
only in determining penalties for violations of subjective rights. According to this author, the possible
connection of criminal rules to regulating the relations, arising from a contract, on strengthening the
criminal liability for actions that show a real risk of violation of legal and civil bonds is not excluded
As an example, is the rule establishing criminal liability for illegal obtaining of a credit (art. 176
Criminal Code of Russian Federation): “At the first glance, in this case, criminal law enters the sphere
of exclusively legal and civil regulation, due to the conditions for concluding a contract. Thus, the
criminal law persists until the actual cause of injury happens... The illegal act of obtaining a loan is
closer to the regulatory method of criminal law than that of civil law. This is because the manner in
which the offender is creating a situation likely to cause damage to heritage, creates the illusion that
they could rely on being able to restoring the subjective violated rights when the given the damage is
caused.

The allegation of criminal law to regulating the relations, arising from a contract (in case of a bank
credit agreement), on strengthening the criminal liability for failure to respect the legal and civil
liabilities is considered unfounded. The criminal law is not, by definition, regulating some specific
social relations. The function of criminal law is to protect social values and social relations associated
with them, in accordance with paragraph (1) Article 2 CC RM. Connecting the criminal law to
regulating social relations would be possible if the rules of criminal law would give new rights or
would incumbent new bonds to the parties to the contract. However, this hypothesis is unattainable.
The bond commits an offense related to crediting as subject to state coercion as criminal
responsibility. This obligation, however, is fully consistent with the defense function of criminal law,
not being specific to regulatory function of the civil law and other non-criminal law branches.

Studying the role of criminal law in the system of law branches, V.V. Maltev stated: “In defense of the
social relationships, governed by civil law, the nature of these relationships cannot be left without
consideration (subject to legal and criminal defense), thus, the character of the rules of civil law... .
Therefore, under the circumstances, civil law is given priority over criminal law. But this priority does
not turn into a vertical relationship of “subordination”, since the legal force of these branches of law is
equal”.

In the same rut, A.E. Jalinski believes that cutting processes of collisions between criminal and civil
law should be based on the priority of civil law as far as the juridical evaluation of the action concerns,
which appears as a legal fact, and accordingly on the accessory nature of criminal law.”

A.G. Bezverhov, although he does not use the term “priority” specifies: “The essence of the
patrimonial crime is determined above all, by the nature of those relations which they affect ... Any
thesis, stated in the sphere of criminal law must be correlated with the fundamental principles that
govern the patrimonial relations”.

In his turn, A.M. Yakovlev expressed the following point of view: “Today, when after the economic
crisis in 1998, there re-appeared calls of amplification of state regulation of the economic relations, we
should emphasize that, under the successful development of economy, the power state regulation of
the economy consists in the assuring of the effective application in practice of the norms of the Civil
Code. Trying to influence upon the economic relations by threatening with punishment restriction,
means to contribute to the market restriction, of the civil circuit”.

Thus, the cited authors choose the primacy of the juridical - civil regulation of the economic activity.

In contrast, other authors propose the combining of the juridical —penal with the juridical-civil one for
the defense of the economic relations. Thus, P. lani says: “It causes objections the vision on the
criminal law as law incidental, adjacent, as a law that can be applied only if the civil law does not
contradict”. Sharing a similar view, A.V. Naumov considers: “There is no branch of law the norms of
which would not be be embedded organically within the norms of criminal law. In these cases the
conditions of criminal liability for the committing of prejudicial acts are contained not only in the
criminal norms, but in the norms of other branches of law as well”. We consider it more acceptable the
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position expressed by P.lani and A.V.Naumov because, as S. Poleakov affirms, it does not contradicts
Article 6 of the Convention for the defense of Human Rights and fundamental freedoms. We mention
that within the according norm it is established the principle in accordance with which everyone has
the right to a fair hearing. In this regard S.Poleakov records: “The intervention of the state in cases
involving private rights may violate this principle. In civil legal relations, the state interests should not
prevail over the interests of the sides. Therefore, the special position of the state fro the defense of its
interests in civil cases do not correspond to the request of equality of parties and can not be considered
fair”.

In response to those specified, it must be said that indeed, the unreasonable interference of the judicial
authorities in civil law employment relationships often occurs consciously.

The persons who are not sure of the correctness of their arguments and of the success in resolving the
civil trial sometimes apply to illegal methods in order to attract the local authority to their side.
However, this does not mean that when, in addition to evidence of a breach of the rules of civil law,
were discovered when an element of an economic crime, the state should not interfere. In this situation
there are two hypostases that should not be confused: in the first stance, specific to the civil trial, the
two parties - the plaintiff and defendant — are equal in their procedural rights, under Article 26 of the
Code of Civil Procedure of the Republic of Moldova on 30.05.2003; in the second stance, specific to
the penal trial, the two parties - the accused and the victim - can not be considered equal. The principle
of equality requires that equal situations are treated equally and unequal situations — differently. The
offender and the victim are placed in unequal positions. The first person affected some social relations
and values protected by criminal law, and the second person suffered a physical injury, patrimonial or
moral. That is why, in the presence of some sufficient reasons one the same person may be subject to
both civil and criminal liability.

Regarding the question about the corresponding or non-corresponding of the parallel application of the
criminal and civil liability with the stipulations of the Convention for the Protection of the
fundamental human rights and freedoms, it is necessary to specify the following: The European Court
of Human Rights claims in the solving of the problems, the legal principle of security in the juridical
reports (the decision of 25/07/2002, Sovtransavto Holding v. Ukraine), and another cardinal principle
in criminal matters, according to which the State, as guarantor of public order, is free to adopt
criminal necessary measures (the decision of 06/09/1998, Incal v. Turkey). Moreover, there were cases
when states were convicted because they did not adopt a criminal law effective enough to protect the
rights guaranteed by the Convention (judgment of 03/26/1985 X and Y v. Netherlands ).

In this respect, we believe that art.238 and 239 PC of RM are rules effective enough to protect the
rights guaranteed by the Convention on Human Rights and fundamental freedoms. Mainly, it is
intended to protect the right of property: according to the First Protocol to the Convention on Human
Rights and fundamental freedoms, any physical or legal person has the right to respect his own goods;
no one can be deprived of his property except in the public interest and as provided by law and general
principles of international law (Article 1). Also, we believe that RM art.238 and 239 PC correspond to
the security principle within juridical reports and to the principle of freedom of the state to adopt
necessary penal measures. Yet, the honest and good faith participants to the economic relations should
be provided security against dishonest participants’ acts and those of bad faith to the same
relationships. The legal and penal measures to ensure this security, expressed in the application of the
art.238 and 239 PC of RM, derives from the freedom of the Moldovan legislator that is harmonized
with the respect to the international obligations of the Republic of Moldova.

Developing this idea, we are convinced that the that freedom of Moldovan legislator, manifested in the
adoption of CP art.238 RM - “Obtaining credit by fraud” - is fully consistent with Article 1 of the
additional Protocol No. 4 to the Convention of fundamental Human Rights and freedoms: “No one
shall be deprived of his liberty because it is not able to fulfill a contractual obligation”.

In this respect, we agree with the view according to which that disposition is not applied to the
fraudulent or intentional un-execution of an obligation, because in the art.238 PC of RM is meant
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namely such a breach of the contractual obligation. About this it is spoken in the phrase “knowingly
presenting false information» from the relevant article.

A similar phrase, which would indicate to the manifestation of intent and fraud by the executor, was
not in art.155 3 “Disposal or non- giving of the credit” of the Criminal Code of 1961, regarding some
ways of the appropriate act. Or, according to this article it was provided criminal liability for the use of
the credit means contrary to the indicated destination, either the loan of the credit and of the rates in
the terms and conditions stipulated in the credit agreement if by these actions to the financial
institution there have been caused large-scale damage.

The direct meaning of the phrase “or forgiveness of the loan and interest in the terms and conditions
stipulated in the credit agreement” shows that it relates to a dispute arising from contractual
obligations and therefore follows to be punished according to the stipulations of the Civil Code. There
is no any indication that would print criminal illicitly to the modality described in the phrase cited
above. Foreseeing as punishment for such an act the deprivation of liberty for three to seven years, the
Moldovan legislature ignored its international acts to which Moldova is party.

From these reasons, on 02/04/2002, the Constitutional Court of the Republic of Moldova adopted the
decision on No.17 for the review of the constitutionality of some stipulations of * art.155 of the
Criminal Code, revised by Law nr.1436-XIIl from 24.12.1997 “For the modification and the
supplementation of the Criminal Code.» Thus, the Constitutional Court found that the sentence “or
loan forgiveness and interest in the terms and conditions stipulated in the credit agreement” in art.155
of the Criminal RM 3 of 1961 contravenes to the Article 1 of the additional Protocol No. 4 to the
Convention of fundamental Human Rights and freedoms. Consequently, the Constitutional Court

declared this phrase unconstitutional.

Considering this, courts that have examined the causes of criminal offense referred in art.155 * PC RM
from 1961, disposed of the acquittal of the defendants. However, there are cases where the judgment
was made according to art.155 *PC RM 1961, although the materials do not cause that person would
be convicted and executed or intentionally fraudulent loan repayment obligations.

Thus, we can conclude: if the relations between participants — equal economically and legally in law —
to the economic activity covered by the legal regulation, when the interest of the free producers boost
the entire economy, the will exercised by these participants is conducted and regulated by civil law. At
the same time if economic activity appears as an effective economic interest not individually, but the
state's interest (in an indication that supplies the contract), then the state’s will realization is provided
by the specter of criminal liability.

The corresponding execution of the contract conditions is the foundation of normal economic activity
in the context of the market economy relations. Under paragraph (2) CC art.572 RM the obligation
must be must be executed properly, with good faith, at the place and in the time set. According to
paragraph (1) and (2) CC art.602 RM defaults include any breach of obligations, including poor or
late performance, if not executing the obligation, the debtor is bound to compensate the creditor for
damage if not prove that the failure is not attributable obligation.

Despite the variety of cases of non-contractual obligations (violation of economic rights, causing
damage, etc..), the state involvement in the development of civil law relations between subjects
independent and equal legal rights is justified only if - in addition to the restoring of the right violated,
damage etc.. — is justified also the punishment of the perpetrator. In these circumstances, is it correct
to speak of the existence of competition of rules in the criminal and civil rules of safeguarding law
against illegal acts related to credit?

In order to answer this question it is necessary to identify the legal significance of the concept of
competition. In this context, T.G. Chernenko believes that for competition, one of the competing
standards and should be given priority.

Also, L.D. Gauhmansees the essence of competition in choosing one of two competing standards.
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It is necessary to mention that N.S. Tagantev said: “If illegality requires both punishable violation of
the norm, as well as causing as causing damage patrimony, then the illegality is complex,
incorporating criminal illegality and civil legality ...” Thus, the legitimacy of applying liability along
with criminal liability - subject to specific forms of legal liability function first mentioned - also
exclude such a relation between the civil rules and criminal rules like competition. Or, the function of
liability is a restorative compensational one. It is this specific function is given under exclusion of
liability legal form that among those whose co-report is characterized by the principle “non bis in
idem” (“not be punished twice for the same offense”). The lability function is not to punish, but to
restore to the injured party the rights.

The lack of theinter-branch competition of those rules of civil law and rules of criminal law, which
establish liability, excluding the need to develop procedures and rules to resolve the competition.
When committing an act, which contains both signs of a breach of civil law rules, as well as economic
elements of an offense, is correct to speak not about the competition rules and regulations civil
criminal, but about the complex application of both.

But in the case of a problem related to illegalities to credit it appears not only the application of
criminal liability but of civil liability too. It can be applied also the “bank” responsibility “bank”,
specific to the branch banking law. Especially in the context of crime, under Article 239 hp RM
(partially - the offense referred to in art.238 CP RM, while gaining credit by fraud is done by a
commercial bank from another commercial bank or National Bank of Moldova), is relevant to disclose
the nature of criminal liability and the proportion between the “bank”. Can the rules - under criminal
law and banking law belonging - to be applied in parallel? Or should there be a choice between two
types of rules for determining the legal liability of different shapes?

The rules, which establish liability under “bank”, including credit-related illegalities are b) paragraph.
(1) Article 10 and Article 38 of the Financial Institutions Act, adopted by the Moldovan Parliament on
21.07.1995.

Specifically, under the item b) par.(1) Article 10 of Law the nominated National Bank of Moldova
bank may withdraw approval if the violations were listed in Article 38 of the same law.

In the article 38 of the Law on Financial institutions there are listed the following liability likely
illegal “bank” actions: the violation of the Financial Institutions Law, the legal acts of National Bank
of Moldova; breach of permit conditions or fiduciary obligations; engaging in risky or suspicious
transactions; reporting omission, delay reporting or erroneous reporting of the prudential indicators
and other requirements provided in regulations of the National Bank; Failure to remedy established by
the National Bank.

Among the remedial measures and sanctions imposed by the National Bank in the responsibility
“bank” from the financial institution, its owners or administrators of Article 38 of Law financial
institutions lists: the issuing of a warning; b) the completion of a financial institution providing
remedial agreement; c) issuing of the order to terminate violations, carrying out remedial measures
and sanctions; d) the application and imposition of the fine to indisputable financial institution to 0.3%
of its capital; e) the restriction or suspension of financial institution; f) the withdrawal of ETV.

In the same time, we emphasize that, in accordance with par. (4) Article 38 of the above-named law,
the measures and penalties provided for in this Article shall not exclude other measures and sanctions
under the law.

We consider the formulation of this paragraph imprecise and generating abuses. Compared to the same
person - or entity - can not be applied in parallel liability “bank” and criminal liability. At the same
time, compared to the same person can be applied simultaneously responsible “bank” or civil liability.
Or, both liability position “bank” as well as as criminal liability is a repressive function of
punishment. So it is a totally different function such as liability, often having a restorative-
compensational character. Therefore, the design competition of the rules governing the criminal
liability and liability rules governing the “bank™ is valid in the same natural or legal persons of the
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same: one and the same individual (owner or manager of financial institution) and the same person
legal (financial institution) can not be simultaneously subject to remedial measures or sanctions
provided in Article 38 of Law on Financial Institutions and criminal liability under art.238or 239 PC
of RM. Or, the description of remedial measures and sanctions mentioned are obvious repressive
character of punishment, but not the restorative, compensatory character. The application of parallel
liability “bank” and criminal liability to the same person would be a breach of the principle “non bis
indem”.

At the same time, it would not be not violation of this rule the application only to responsibility
“bank” individual in parallel with the application to the legal person of criminal responsibility. Or
vice versa.

It should be noted, that in the section “Ensuring legality, there are guaranteed the rights and freedoms.
The continuous improvement of national framework “of the work program of the Government of
Moldova for 2005-2009” Country Modernization - Welfare of People 'focus, among others, the
“evaluation of the national legislation for the purposes of reformulation of ambiguous stipulations,
which allow their double improper interpretation and application.”

From the above considerations, we have the option for the completion of the paragraphs. (4)Article 38
of the Financial Institutions Act, as follows: “Compared to the same person - or entity - can be used
alongside the measures or penalties provided for in this article, and criminal liability or other legal
liability assuming coercion”.

Conclusion

In conclusion, we consider it is not necessary the discrimination of the facts underart.238 and 239 PC
RM. There is a clear social need in the criminal defense of the legal rights and interests of participants
of good faith within the credit relations. The existence and application of these rules is a guarantee to
prevent and combat irregularities related to credit, characterized by a high degree of prejudiciability
that are committed by the participants of bad faith in the named relations. The degree of “guiltiness” is
the criterion that permits the independent application, for illegally related to credit, either of the
“bank” responsibility or criminal liability. At the same time, each of the specified forms of legal
liability may be accompanied civil liability.
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Extended Seizure and Sale of Seized

Assets before Pronouncing a Final Conviction

Monica Pocora', Mihail-Silviu Pocora?, Georgeta Modiga3

Abstract: This study aims at emphasizing the controversies arising during extended seizure and during the
sale of seized assets before pronouncing a final conviction. The study starts from the fundamental difference
between special seizure and "extended", further corroborating Decision — Framework of European Council on
assets confiscation, constitutional provisions that the "the property obtained legally will not be seized and the
acquisition legality is presumed", the reverse of proof obligation and the phrase “court may confiscate the
"other assets", is easily understandable and interpretable otherwise, that can be seize any property, from
anyone, if the judge is "convinced" that they provide from illicit activities. The method used during the study
is observation. It is required the establishment and use of some ways to protect innocent citizens by the
possibility of reversing proof obligation. Therefore, we believe that regulations on extended seizure are
designed to unavailable and confiscate properties illegally obtained, but they can leave to increase the Court
competence, beyond the real belief and conviction.

Keywords: unavailable assets; property; serious crimes; conviction

1. Introduction

Starting from the fundamental difference between the special seizure and "extended", namely,
that regarding to proven way of assets illicit origin which has to be confiscated, this study
aims to highlight the controversies appeared during extended seizure. Corroborating the
Decision - Framework of European Council on assets confiscation, constitutional provisions
that the " the property obtained legally will not be seized and the acquisition legality is
presumed ", reversing of prove obligation and the phrase “the Court may confiscate "other
goods", 1s easy to understand, and otherwise interpretable, that can be seize any property from
anyone, if the judge is "convinced" that the property provide from illicit activities. This, also
because any legal framework does not include the basic of judge conviction and ways of
defense of individual against are carry these measures.

Asset forfeiture generally, is intended to unavailable assets, until a final Court decision of
establishing the guilt, of conviction, after then they can be seized. The sale of seized assets
before pronouncing a final conviction is found in a Law Project and provides the possibility
of sale the assets by retaining the corresponding amount to the state, and if later, the defendant
is found guilty, the amount is further remain to the state and if the individual is found not
guilty, the amount will be returned to the owner of assets. In analyzing these situations, it

!'Senior Lecturer, PhD, “Danubius” University of Galati, Faculty of Law, Romania, Address: 3 Galati Blvd, Galati, Romania,
tel: +40372 361 102, fax: +40372 361 290, Corresponding author: monicapocora@univ-danubius.ro.

2 PhD Student, “Al. I. Cuza” Police Academy, Romania, Address: Aleea Privighetorilor nr. 1A, sector 1, Bucharest 014031,
Romania, Tel.: 021/317.55.23, Fax: 021/317.55.17, e-mail: silviupocora@univ-danubius.ro.

3 Associate Professor, PhD, “Danubius” University of Galati, Faculty of Law, Romania, Address: 3 Galati Blvd, Galati,
Romania, tel: +40372 361 102, fax: +40372 361 290, e-mail: georgeta.modiga@univ-danubius.ro.

86



Legal Sciences

appears both controversy and legal interpretations, if they can be considered as appropriate,
adequate - for long term, or hasty — for short term.

Romania is the only state from EU which has not implemented the extended seizure in
Criminal Code until now, due to voids of constitutional disposals. Moreover, extended seizure
was proposed both by the Government and the Ministry of Justice as a Criminal Code
amendment. It should be noted that, are not considered as object confiscation, the property
obtained through corruption or assets acquired by financial and economic crimes. Thus,
extended seizure is devoid of content. Usually, the phrase "the seizure of illegal property" is
refers to property obtained through corruption or economic and financial crimes.

Therefore, on 6th July 2011 the Romanian Government adopted the text of a Law Project,
which aims to stipulate the extended seizure and its implementation in Romanian legislation
of Decision — Framework since 2005 (Decision — Framework no. 2005/212/JHA) on property
confiscation, ways and assets related to crime. The Law Project adopted aims that extended
seizure to include corruption crimes and economic and financial crimes.

A natural question that may arise is: Why was necessary to adopt such a late Law Project for
amending the New Criminal Code' which promotes extended confiscation and it was not
established by Law no. 286/2009?

2. The Difference between Special Seizure and Extended Seizure

Since the beginning of this study, it has made the distinction between special seizure which
arise from the committed offense and extended confiscation, which refers not only to property
obtained directly from namely offense for which exist a conviction.

Special seizure is the only safety measure with patrimonial character and it means the free
and forced transition to the state property of certain assets which belongs to the person who
committed an offense under the criminal law, which possession by the offender, due to its
legal nature or their connection with the offense committed is dangerous for possibility of
committing new offenses under criminal law (Bulai & Bulai, 2007)

3. Decision — Framework no. 2005/212/JHA— Basis of Extended Confiscation

Although this Decision was adopted after a relatively long period of a previous (Framework
Decision no. 2001/500/JHA of Council on Laundering money, find out, sequestrate, seizure of
means and crime results)’, during its preamble are found the same arguments that led to its
creation as an action way. It is indicates that instruments which exist in this area have are not
contributed sufficiently to ensure an effective cross border cooperation in confiscation
matters, whereas a various number of Member States are not yet able to seize crimes products
relating to all crimes sanctioned by detention sentences longer than one year.

Thus, the purpose of the Decision-Framework is to guarantee that all Member States has
effective rules on confiscation matters related with crime, among others, in terms of prove
obligation regarding the origin of assets held by a convicted person for a crime relating to
organized crime (Judicial and Prosecutorial Commission , 2010).

! Law no. 286/2009 on the Criminal Code, published in the Official Gazette of Romania, Part I, no. 510, 24 of July, 2009
21.0. no. L 068 on 15th March, 2005, p. 49- 51.
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Similarly to the previous Decision, "the seizure” is indicated to be a punishment or a measure
ordered by a court as following a proceeding in relation to a crime or crimes, resulting in final
a deprivation of namely asset.

Decision- Framework 2005/212/JHA provides that each Member State shall take necessary
measures to enable it the seizure, in whole or in part, the ways or products as a crime result,
which are punishable with detention sentence longer than one year, or property with a value
corresponds to those products, and definitions given to used terms are identical to those
already established.

On the technique used, is indicate a list of offenses for which can be justified the measure
adoption, but in all cases, each Member State shall take necessary measures to allow it that,
under this Article, to seize at least:

a) if a national court is fully convinced, based on specific facts, that namely assets are the
result of criminal activity proceeded by a convicted persons during the previous period
of conviction for the namely offense which is considered reasonable by the court,
taking into account the case circumstances, or alternatively,

b) if a national court is fully convinced, based on specific facts, that namely assets are the
result of similar criminal activities proceeded by the convicted person during a period
prior to conviction for the namely offense which is considered reasonable by the court,
taking into account the case circumstances, or alternatively;

c) if is established that property value is disproportionate relating to the legal incomes of
the convicted person and a national court is fully convinced, based on specific facts,
that namely assets are the result of criminal activity proceeded by the person
convicted.

From analyzing the provisions of this Decision, are found that is no change in seizure matters,
but is made a generalization of possibility to apply such a sanction. If a person is convicted
for certain serious and very grave crimes, are not only seized the assets which were the crime
subject, but also the assets obtained from similar activities for which is not pronouncing a
conviction, if are specific facts through the court is convinced by them illicit obtaining (The
protection of witnesses as a cornerstone for justice and reconciliation in the Balkans, 2011).

The measure is not located strictly in money laundering matter, but is placed in a general
framework, and can be used certainly, with other conditions compliance established by the
legal way, as such.

Another important step during chronology of extended seizure establishing, is the publication
in the Official Gazette of Romania of HG no. 1183/2008 for approval the prior thesis of
Criminal Code which provides explicitly the obligation of committee to elaborate the Project
for ensure implementation within it, Decision- Framework 2005/212/JHA of Council. One
year later, was adopted without modification by the Romanian Government, the Criminal
Code project as it was developed by the Ministry of Justice, on 25 of February, 2009. The
project contains the explicitly regulation of extended seizure, as follows the implementation
of Decision- Framework 2005/212/JHA (Stolen Asset Recovery (StAR) Initiative:
Challenges, Opportunities, and Action Plan, 2007).
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4. Extended Seizure - within the Law Project for Amending and Supplementing the
Criminal Code and Law no. 286/2009 on Criminal Code

On 6" of July the Law Project for amending and supplementing the Criminal Code and Law
no. 286/2009, was approved by the Romanian Government Bill. The Project is ingeminates
totally the initial form of Art. 113, called extended seizure. According to this legal text,
seizure may be ordered “If an individual is convicted for an committed offense for which the
law prescribes a detention sentence longer than five years and which is liable to obtain a
material benefit, the court may also order the confiscation of other assets, if the following
conditions are carried out:

a) the property obtained by the convicted person, in a period of five years before and, if is
appropriate, after the moment of committed crime until the date of the criminal action
movement, is really exceed the income obtained by it through illicit ways,

b) the court is convinced that namely assets come from illicit activities such as those which
the sentence is pronounced. Also, is taking into account the value of property transferred by
the convicted person or a third legal person on the convicted person has the control. A final
provision is refers that the seizure could not exceed the value of assets during the period
specified in paragraph (1) which exceeds the level of illicit income of convicted person.*

By analyzing the texts mentioned above, it can be find out that extended seizure is relates only
to those persons who are convicted for criminal offenses and who could not justify the
property, it does not refer to all citizens which acquire properties legally, but only those who
could not justify their property (Confiscation of illegally obtained property, 2011). It is also a
natural and appropriate regulation. But what is void is provision according to which, the judge
may order the measure if it has the "conviction"” that the property is obtained from illicit
activities. Moreover, is not shown during any legal text contents the basis of judge conviction
and the protection ways of persons against the measure is carried out.

5. The Sale of Seized Assets before Pronouncing a Final Conviction

Regarding the sale of seized assets Art. 10 para.2 of GEO 14/2007 on regulate the manner and
conditions of turn account the assets included under the law, in private property of the state,
stipulates among other things that "The seized assets by the local public administration are
returned to turn account legal bodies and the amount obtained from their sale will go to the
local budget .... ". In this regard, was forwarded a Law Project for amending and
supplementing certain normative acts in order to improve the capitalization of assets entering
under the law, in private property of the state, which establishing fast procedures for recovery
the amount of movable assets seized by sequestration during the criminal proceedings before
pronouncing a final judgment as follows:

- to the property owner's request or when there is his consent or

- when there is no consent of the owner but, by passing time there is a risk that the value
of seized assets to decrease significantly, or whenever their conservation would
require additional costs for storage (i.e. Inflammable products, petroleum or cars).

In these cases, the amount resulted from the sale of assets shall be registered on the name of
accused individual, defendant or civilly responsible person as results the judiciary order.
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Also, during the criminal proceedings, is establish the possibility of criminal investigation
body or the court who order the seizure to order immediately the destruction of tobacco
processed if they not meet the legal requirements for marketing.

Taking into account both the effects of extended confiscation, and sale of seized assets before
pronouncing a final sentencing it can be discuss the compliance or violation of the innocence
presumption" which order that the proven obligation has to be at accusation and any doubt to
be profitable to the accused" by the court and the legislature (Ramascanu, 2005). The solution
may be adequate and appreciated in case of pronouncing a conviction judgment and does not
require any debate. But the controversy may occur in case of pronouncing a non guilty
judgment, or criminal proceedings cessation through the perpetrator death’.

We believe these situations could not have solutions favorable to the non guilty presumption,
being considered that the state's interest is to put good use of products by priority. Although
the ownership right is inviolable, it is necessary to establish and use certain ways to protect
the innocent citizens, their property to be guaranteed, but at the same time, in certain
circumstances, when is talking about committed crimes, persons convicted for corruption, it
can be reversed the obligation of proven and they can make the proof of property legally
obtaining. Thus, we could say that our country is governed by European legislation
implemented in the public interest and not in the politician interest. Thus, we believe that
regulations on extended confiscation are designed to become unavailable and confiscate
properties illegally obtained wealth, but, equally, we believe that there are the legislative
voids, giving way to extend the court competence beyond on basis conviction or beliefs.
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The Criminality and its Psychological Features
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Abstract: Preventing and fighting crime preoccupied and concerned humanity along its history. This concern
is fully justified because the crime is serious harm of the human interests, endangering fundamental values
and it is affecting the proper functioning of the social system. But what constitutes criminal behavior and how
the individual gets the specialized skills in the area of criminality? What is its specificity? Any society
appreciates the behavior of its members in terms of their compliance to the moral and legal rules. Failure to
follow these rules will lead to coercive or punitive measures. The collective programming of the mind gives
pattern for the individual behavior and about how the individual reacts. The reaction is observable in the
diversity of cultural patterns of individuals forming a society. A study recently elaborated by the Journal of
the Association for Psychological claims that people belonging to the different cultures perceive the aspects
of reality in a different way. The researchers found differences in how different cultures think about other
cultures. The originality of this paper is consisting in understanding of criminality using the three factors that
define the formation and development of human personality. The added value of the paper come from
interdisciplinary presentation of the scourge of this age - criminality.

Keywords: criminality; punishment; behavior; legal rules; psychology

1. Biological Component

This paper highlights the conditions and factors that cause some psychological elements that lead to
crime. Evaluation of the nature of the human psyche and its ways of expression is the way the judicial
psychology develops its specific psychological concepts. This paper shows that legal psychology is a
special science studying psychosocial phenomena and in the same time, facts of individual, group or
collective. These phenomena arise from the communication and interaction between people in all their
social activities and appear in their conceptions, motivations, attitudes, beliefs, behaviors and
mentalities. Some of these are in accordance with rules established by society, but other are not fold
on these social standards. Study of crime and its psychological features could be a key for solving
many problems. This work may contribute to complex work of police, prosecutors or judicial
psychologists who daily fight against crime and its social consequences.Crime gets social
characteristics of special importance for the whole society, because the consequences “might be
crucial for the working way of the system” — (Anechitoae et al., 2007, pp. 32-40). The specialists
involved in studying the phenomenon of crime are primarily interested in causal explanation of it, but
also in the psychological aspects of criminality and criminal.

Social environment we are born and raised is a crucial element of our future behavior. People who are
born and live in an environment marked by crime are likely to commit crimes in a much higher rate
than those born and educated in a moral environment.

Cultural differences are obviously very deep in our thinking way, challenging the commonsense. In
this context, the main question is whether the way people react is predetermined (found in ontogenesis
of individual group membership) or receive fingerprint of the society where the person has been born
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and educated? The theory of social action of Talcott Parsons shows that human actions are determined
by the interaction of different systems: the “behavioral system” of biological needs, the “personality
system” of individual's characteristics affecting their functioning in the social world and the “social
system” of patterns.

At the intersection point of these influences we find the member of society, respecting rules in order to
be integrated. But what happens to those who deviate from the rules imposed by society? What is an
acceptable behavior and what should be punished? If cultural element is the key factor that
differentiates categories of people, cultural differences will be a crucial element in influencing the way
penalty will be received. In this context, nations, regions, ethnicities, religions, occupations,
organizations and genders will be an influencing factor of the way penalty will be interpreted by the
individual and by the group.

Another important aspect is the affiliation to a particular gender. This distinction between masculine
and feminine is found in the Geert Hofstede's theory about cultural difference. According to
Hofstede’s theory, we have “male pattern society “led by values like assertiveness, performance,
success and competition. Thus in the common sense it can be appreciated that in majority of societies,
masculinity is associated with crime. The total number of males among those sanctioned by society is
noticeably higher than the number of punished females. For an overview of human activity in general
and in particularly analyzing the criminal activity, we enunciate the simplest definition of the human
individual as psycho-social being. This criminal feature of the human beings has been studied over the
time and some results have become famous. The famous Lombroso dealt specifically on the physical
component. He made measurements of the skulls of many criminals dead or alive. Lombroso initiated
the hypothesis that criminal disposition is predetermined by certain physical features. Recent studies
of the genetics disprove this hypothesis.

The current studies in the area of genetics and aggressive behavior mostly provided more questions
trying to answer the question: “is there a possible aggression genes?” The geneticists sustain that, the
idea of “aggression gene” doesn’t make any sense. Altered behavior is something entirely different
than an altered physiological response or disease. It is generally accepted that a simplistic
deterministic view of behavior is wrong and moreover a multitude of genetic and non-genetic factors
lead to criminal behaviors. There are many possible environmental influences on an individual which
make the genetic influences on aggressive behavior to be very dynamic. Development and individual
behavior is influenced by “biological, psychological, social, economical environment” (Brasoveanu,
2007).

There are many theories on the topic of heredity and the influence of genetics on the overall character
of human beings. One of the studies was performed recently (where family psychology vs. biological
heredity in determining criminal behavior has been examined). This study was carried out using
identical twins that were adopted by two different families and raised apart from each other. It was
observed that adopted children are as aggressive as their adoptive parents rather than their biological
parents. The results from both studies indicate that environment and genetic disposition are equally
responsible in shaping human behavior. From the psychological point of view personality theories
assume that certain predispositions or personality features, increase the chances of criminal behavior.
There are two important factors that seem to influence the individual social behavior. First is the moral
development factor. Theorists relate these stages of cognitive development to stages of moral
development. At the beginning, rules are given by powerful individuals situated near the children. In
the early level of development, children permanently search the pleasure and try to avoid punishment.
Children at this level consider the needs of others only to the extent that meeting those needs will help
the child fulfill his or her own needs. During the next period, which is characterized by conformity to
social rules, the child demonstrates respect for duties and recommendations of the authority because is
seeking the approval of the authority. As the children grow old the moral judgment is motivated by
respect for legally determined rules and an understanding that these rules exist to benefit all. Step by
step, universal principles are internalized.
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2. Sociological Component

The second factor is the social learning. A kid learns how to behave based on how parents respond to
the person’s compliance with regulations. The system of reward and penalties indicate at the
beginning of the life what an appropriate behavior is. Permanent application of rewards and sanctions
will lead to the internalization of these rules and regulations. Using this system, children begin to
control themselves accordingly to moral and legal codes. Numerous studies show that delinquents
were treated differently by their parents than the non-delinquents youths. These studies suggest that
social learning is related to criminal behavior. Those studies suggest social learning is related to
criminal behavior.

We are social beings and the criminal predisposition is transmitted by other individuals. Socialization
is taking place throughout our lives. Socialization is present in every aspect of life and education.
Significant example is the case of “wolf children”. They are raised in a group socially. Wolves are
organized in packs, are social beings and have a well established hierarchy. Each wolf play certain
roles in the group, accepted due to the fact that individuals rejected do not survive alone. Every society
educates its members in the spirit of the rules to ensure its proper functioning. It is not enough just to
be part of a social organization but to be fully integrated into that organization. Through education,
individual acquires necessary knowledge in order to adapt and integrate. There are several factors that
impact an individual’s destiny and through various studies and theoretical models it becomes
obviously that one single factor is impossible to determine the destiny of one individual, in order to
become criminal.

The central points of this theory are: the human being is a rational actor, rationality involves
calculation, and people freely choose all behavior, both conforming and deviant, based on their
rational calculations. One of the important elements of calculation involves an important decision:
pleasure versus punishment, choice will be directed towards the maximization of individual pleasure,
choice can be controlled through the perception and understanding of the potential punish.
Punishment will follow any violation of the social values and the society is responsible for
maintaining order and preserving the common good through a system of laws. The swiftness, severity,
and certainty of punishment are the key elements in understanding a law's ability to control human
behavior. That is why, the understanding of personal choice is commonly based in a conception of
rationality or rational choice. In completing this theory on the external “causes” of crime focused
attention on the factors that impose upon and constrain the rational choice of individuals. Another
point of view is given by the psychological positivism, theorized by Alexander Lacassagne. His
assertion is that the causation of criminality is rooted in offender mental illness or personality
disorders as schizophrenia, bi-polar disorder, psychopathic personality, antisocial personality disorder,
depression and neuroticism. These disorders may be the result of sociological or biological factors
such as physical or sexual abuse, parental criminology and intelligence level. Psychological positivism
analyzes criminality as the result of an internal and unavoidable cause versus that of a controlled
decision.

3. Psychological Component

There are studies supporting the hypothesis that certain personality features can be associated with
criminal behavior. Impulsiveness, specific for volcanic type is characterized by increased
responsiveness to certain stimuli and a visible manifestation in behavior. Impulsiveness is frequently
associated deviant behavior, but this varies from person to person. A study aimed to examine the
relationship between impulsivity and criminal behavior has demonstrated a direct connection between
these two clements. Impulsivity is often associated with negative emotions that enhance its effects.
There is also a correlation between impulsivity, negative emotions and frustration tolerance. When is
registered a high level of impulsivity, negative emotions recorded significant increases. Therefore
specialists consider that in the absence of strong social control, criminal tendencies can occur. But it
must be noted that both elements are influenced by environmental factors, most commonly they are
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affected by the family of origin or the family environment (psychological or physical abuse or
abandonment). Another feature that can support this criminal behavior is “hard sensation” seeking or
addiction to adrenaline. There are people who can not live without the adrenaline. Thus, there are
people acquiring these sensations as a result of aggression, others by consuming prohibited substances.
In any circumstances, risk is sought or caused by this type of person. Researchers often argue that
“sensation seekers” have an average or under average 1Q, and, the more impulsive person is, the more
dependent on adrenaline will be.

Studies show also, there are some features the potential criminals do not have. The first such feature is
the consciousness. This feature involves an accumulation of traits such as discipline, organization,
responsibility and trust. Altruism that requires personal sacrifice, or give up its good to offer help to
other people is also an incompatible feature for offender profile. Morality, which involves complying
with rules imposed even if the rules are coming in conflict with individual desires. Morality requires
compliance with a code of moral rules, for example the code of good manners and to have a certain
acceptable behavior in society.

Social environment we are born and raised is a crucial element of our future behavior. People who are
born and live in an environment marked by crime are likely to commit crimes in a much higher rate
than those born and educated in a moral environment.

4. Conclusions

Operating system categories with legal psychology belongs largely to general and social psychology.
Therefore, psychology is an interdisciplinary domain. This science uses and will use concepts from
other fields of psychology: experimental psychology, differential psychology, cognitive psychology,
medical psychology, psychopathology, military psychology, psychology of behavior, etc. Legal
psychology is to: organize and improve functional conceptual system, validation of conceptual
models, and development of theoretical models. Legal psychology of the future should be centered on
the criminality and its psychological features and must establish the following priorities: developing a
specific methodology to investigate the psychological reality of the judiciary system; providing useful
information on the physical reality of the judicial system in order to establish the truth; development of
psychosocial programs to prevent crime and recidivism; develop strategies to educate criminals;
develop programs for social reintegration of criminals; providing psychological support, substantiate
both the police officers and criminals.

The future will prove if indeed legal psychology will develop enough to efficiently prevent the
commission of crimes and whether the company will find effective solutions to “treat the disease of
criminality” as a whole.
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The Continued Form of Some Crimes Against Property. Theoretical and
Practical Aspects Through the New Criminal Code

Mihaela Rotaru’

Abstract: In the present study I undertake an analysis of legal regulations and solutions delivered by the
courts for crimes against property, who were committed in a continued form. The starting point in developing
the study was the definition of the continued offense, contained in the Criminal Code in force and to which
some changes have been made in the new Criminal Code, and the opinions existing in the criminal literature
regarding this concept. Using case study, I have analyzed the solutions delivered by the courts of different
levels and I found out that there were given different solutions to situations alike because of the lack of one
important item from the definition of the continued offense, item that has been introduced in the new
Criminal Code. This paper is of interest both for theorists and for practitioners in criminal law because it is a
useful tool in the analysis of the regulations contained in the new Criminal Code relative to the continued
offense.

Keywords: repeated acts; offences in contest; passive subject

1. Introduction

The new Criminal Code contains several provisions some of which represent a novelty, such as
defining the crime committed by omission, according to Art. 17, while others are designed to improve
the way in which institutions established in the Romanian criminal law are regulated in the law in
question. Illustrative in this respect is the definition of the continued offense, provided in Art. 35.
Paragraph (1) of the new Criminal Code.

In the existing Criminal Code it is found the definition of the continued offense in Art. 41 paragraph
(1), but based on this definition the courts of various degrees have offered distinct solutions to similar
situations because of currently missing from the definition of a very important element whose
presence would clarify the situation.

Thus, the legislator of the new Criminal Code took into account of the issues raised over time in
theory and in legal practice and completed the definition of the continued offense by adding a
provision relative to the uniqueness of the passive subject.

2. The Analysis of the Continued Form of Some Offenses Against Property
2.1. The Definition of the Continued Offense

The continued offense, along with the complex offense, the progressive offense and the offense
committed by habit is a form of the legal unit of crime. As stipulated in Art. 41 para. (1) of the
Criminal Code in force “in the case of the continued offense and of the complex offense we can not
talk about the existence of crime plurality”.

! Assistant Professor, PhD, “Alexandru Ioan Cuza” Police Academy, Bucharest, Romania. Address: 1A Privighetorilor Street,
014031, Romania, tel: +Phone: +4021.371.5523, Corresponding author: mihaela.rotaru@academiadepolitie.ro.
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Under paragraph. (2) of Art. 41 of the Criminal Code in force, the offense is continued when a person
commits, at different time intervals, but having the same criminal resolution, acts or omissions which
present individually the content of the same offense”.

2.2. Conditions for the Existence of the Continued Offense

Therefore, out of the definition that the legislator has given in the Criminal Code in force, we draw the
conditions that have to be met in order to be in the presence of the continued offense.

Thus the first condition is that of the unit of active subject, in the sense that the acts must be
committed by the same person. The unity of the active subject is not equivalent to its uniqueness. I say
this because two or more people together can also commit a crime in a continued form as co-authors.'
An example would be stealing repeatedly by three persons with the same criminal resolution, at
different time intervals, a quantity of grain from a storage of a company.

A second condition derived from the definition given by the legislator in the Criminal Code in force is
relative to the fact that the acts that compose the continued offense must be committed at different
time intervals. The legislator did not specify exactly how spaced in time this intervals should be. But if
the acts that are committed are too close to each other from the time interval point of view, the offense
will not be considered to be a continued one because in this situation all the acts will be part of a
single offense. So, for example, this is the case of somebody stealing several goods having the same
owner in the same circumstances.” On the other hand, if the intervals between the acts are too apart in
time, it is again questionable the continued form of the offense because it would be difficult to prove
that there has been kept the same criminal resolution.

A third condition to be satisfied for the existence of the continued crime is the unity of criminal
resolution.

The last condition, according to the Criminal Code in force, is relative to the idea that acts or
omissions committed individually have the content of the same offense. Given these circumstances, it
is interesting to see how the provisions of the Criminal Code in force have been translated into legal
practice by applying them to various specific causes.

It is a very important element missing from the definition of the continued offense, as it is provided in
the Criminal Code in force, which has generated over time several situations in which there have been
given different solutions to similar cases. This element reffers to the uniqueness of the passive subject,
meaning that there will be a continued offense of theft, for instance, if the act committed by a person
at different time intervals, with the same criminal resolution, will affect the property of one person, be
it physical or legal. Otherwise, the impairment of more people by harming each and one of their
property by different actions by the same person, the same active subject, means that the offenses will
be withheld in contest. Thus there will no longer be a legal unit of the offense but instead we will talk
about a multitude of crimes.

! The defendants A.C. and C.M. have been charged with the commission of the crime of aggravated theft in a continued form
because on the night of July 20, 1995, based on collusion and having a single criminal resolution they stole various goods
from a car by burglary and tried to acquire goods from four other cars. Supreme Court of Justice., Criminal Division, decision
no. 403 of February 19, 1997, ,,Problems of Law" in the Supreme Court jurisprudence in criminal matters, 1990-2000 (cited
in Dobrinoiu, V. & Conea, N. & Romitan, C.P. & Dobrinoiu, M., 2003).

% The defendant C.F. was charged because by night, along with others, entered by burglary inside a company from where he
has stolen car repair tools, belonging to an injured party, which he carried to the car left down the road and then he returned
to the room, where they took a battery belonging to another injured party. In this case, even if there are two injured parties,
the conditions of real competition offenses were not covered according with Art. 33 point a) of the Criminal Code, nor the
conditions of the continued offense under art. 41 para. (2) of the Criminal Code into force because the defendant has not
repeated the acts based on separate criminal resolution, and on the other hand, the two concrete activities of stolen of goods
took place in the same circumstances of place and time, in unbroken succession imposed by the way the execution of the
offense as a whole was intended. Court of Appeal Craiova, Crim. Dec. no. 1232 of November 8, 2001, The Law Journal no.
9/2002 (cited in Dobrinoiu, V. & Conea, N. & Romitan, C.P. & Dobrinoiu, M., 2003).
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The legal situation was remedied in the new Criminal Code, represented by Law no. 286/2009', as in
Art. 35 para. (1) it is provided that “the offense is continued when a person commits at different time
intervals, but having the same resolution and against the same passive subject, acts or omissions which
have individually the content of the same offense”.

2.3. Aspects of Legal Practice. Assumptions

Analyzing the relevant case law in this area, I have identified several specific assumptions to which
the provisions relating to the continued offense were applied or not.

A first hypothesis is that of the court who withheld the commission of a single crime, in a continued
form, although the acts have affected the property of two or more persons. In a case there were
established the following facts: in a period of ten months, repeatedly and having the same criminal
resolution the defendant N.V. committed numerous thefts from individuals and companies, the total
value of stolen goods being quite high. From the evidence, the court withheld the commission of one
theft in a continued form as provided in the Art. 41 para. (2) of the Criminal Code in force, although
there were several injured parties, given the way of action and the perseverance of the defendant in
committing the acts and the short time between his actions, the means used, but also the facts that all
his actions were committed at night, aspects that characterize the unique criminal resolution.

In another case the court noted the commission of a single theft, in repeated acts, in the responsibility
of a defendant who, for three years, entered into 57 residences by burglary, especially at night and by
using drills and levers that power locks, and stole high-value goods. Although the court stated that
every act of theft out of the home meets the elements of the offense of theft, yet it was in favor of the
commission of one offense in a continued form in the detriment of the offenses withheld in contest,
with the argument of the defendant’s unique criminal resolution inferred from the evidence contained
in the file regarding the means of burglary used to commit the acts during the night and that the goods
were valued afterwards by a company established for this purpose.’

Similarly, the court held in the charge of the defendant N.G. the offense of theft as it is referred to in
Art. 208 para. (1) of the Criminal Code in force, having a continued form, because, being on vacation
on the beach, he removed in several different days from tents placed in a camping a number of items
belonging to persons occupying these tents.*

By the Decision no. 541 of February 5, 2003,” the High Court of Cassation and Justice, Criminal
Division, upheld the appeal and sentenced the defendant P.E. for committing the offense of aggravated
theft, provided in the Art. 208 para. (1) related to Art. 209 para. (1) letter ¢) of the Criminal Code in
force - act committed in public - because in the period May 4 to 15, 2001 he stole from the communal
grazing two cattle and a horse belonging to injured parties.

A second hypothesis is that of the court who withheld offenses in contest instead of one criminal
offense in a continued form, having in mind that there were several passive subjects.

An example is the decision no. 1477/1983 of the Criminal Section of the Supreme Court in which the
court sentenced the defendant A.I. for committing 17 offenses of aggravated theft withheld in contest,
facts provided by Art. 208 para. (1) related to Art. 209 of the Criminal Code in force, with the
application of Art. 33 point a) and Art. 34 of the Criminal Code, because the defendant has stolen from
various people in shops or in means of transportation wallets and identification papers and various

! Published in the Official Gazette of Romania no. 510 of July 24, 2009.

2 Supreme Court of Justice, Criminal Division, Decision no. 2403 of May, 30, 2000, ,,Problems of Law" in the Supreme
Court jurisprudence in criminal matters, 1990-2000, (cited in Dobrinoiu et al., 2003).

3 Supreme Court of Justice, Criminal Division, Decision no. 2305 of June, 8, 1999, ,,Problems of Law" in the Supreme Court
jurisprudence in criminal matters, 1990-2000, (cited in Dobrinoiu et al., 2003).

* Constanta County Tribunal, criminal decision no. 100/1991, The Law Journal no. 7-8/1991 (cited in Dobrinoiu et al.,
2003).

> (Supreme Court of Justice, 2003).
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other goods carried by persons. The court decision, made at the expense of retaining a single crime of
theft committed in repeated acts, was based on the evidence in question regarding he fact that the theft
was committed with the harm of different people’s property in different places and at considerable
intervals of time, taking advantage of every given favorable condition, without having from the
beginning the concrete representation of the facts that he performed’, situation that brings us to mind
the lack of a single criminal resolution.

A third hypothesis is that of the court who withheld the commission of a single crime, in a continued
form, with a single passive subject, respectively a single property affected.

The defendants I.N. and V.M. were prosecuted for the commission of the crime of breaking the seals
in competition with the aggravated theft, in the continued form, as they, knowing that in the railway
wagons are certain goods, went several times during the night at those wagons and, by removing the
seals, stole things. The single criminal resolution characterizing the continued offense according to
Art. 41 para. (2) of the Criminal Code was proven in this case by the evidence relative to the large
number gf thefts committed by using similar methods and prior knowledge of the material object of
the facts.

We believe that the court may withheld in contest two or more crimes on the assumption that, although
we have one passive subject, so a single property affected, the actions of the active subject, repeated at
different intervals of time, have individually the content of the same offense, but we do not have a
single criminal resolution.

By the Decision no. 2745 of May 20, 2004,’ the High Court of Cassation and Justice, Criminal
Division, held that the action of the defendant who, having the same criminal resolution, instigated the
theft of petroleum products and then he himself stole such products, meets the elements of the offense
of aggravated theft in the continued form, the quality of instigator of the crime of theft being absorbed
by that of author.

A fourth hypothesis is that of the court who withheld the commission of two crimes in contest and not
of a crime in a continued form, because there were two passive subjects.

By the Decision no. 3389 of June 18, 2004,* the High Court of Cassation and Justice, Criminal
Division, addressing to the prosecutor's appeal, held that the violent theft of goods from two injured
parties, even if all assets acquired belonged to one of them, in different contexts, at a different interval
of time, in different ways and in different places, are two offenses of robbery, withheld in real contest,
not a crime of robbery in a continued form because the perpetrator has acted on the basis of different
resolutions, renewed every time when the opportunity to commit a new criminal offense arose, not
having an overall representation of the future criminal activity from the beginning.

3. Conclusions

A unified point of view of the High Court of Cassation and Justice has been outlined in the sense of
believing that there have been withheld more crimes in contest whenever the assets that have been
affected belonged to more people and there has been withheld a single crime in continued form
whenever the acts or omissions were repeated at different intervals of time and having the same
criminal resolution, acts or omissions which represent individually the content of the same offense and
being only one passive subject.

! Decision no. 1477/1983 of the Criminal Section of the Supreme Court ((cited in Dobrinoiu et al., 2003).

2 Supreme Court, Criminal Division, decision no. 447/1981, The Romanian Journal of Law no. 3/1982 (cited in Dobrinoiu et
al., 2003).

3 (Supreme Court of Justice, 2004).

* (Supreme Court of Justice, 2004).
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The entry into force of the new Criminal Code will lead to proper legal classification of facts that are
repeated whether as a single offense committed in a continued form, whether as two or more offenses
withheld in contest.

This is also important from another perspective, namely through the sanction to be applied.

According with Art. 42 of the Criminal Code in force, the continued offense is punishable with the
sanction prescribed by law for the offense, to which a requested bonus can be added, in accordance
with Art. 34 (our note - the main sentence in case of crimes withheld in contest committed by
individuals) or, where applicable, Art. 401 para. (1) (our note - the penalty in case of the withheld of
offenses in contest that have been committed by a legal person) “.

According with Art. 36 of the new Criminal Code “the continued offense is punishable with the
penalty provided by the law for the offense that has been committed, whose maximum may be
increased by up to three years if imprisonment, respectively with more than one third if the fine “.

The main penalty in case of offenses withheld in contest when there were established only penalties of
imprisonment is represented, according to Art. 39 para. (1) letter b) of the new Criminal Code, by the
worst punishment, plus a bonus of one third of all other penalties set”. When there have been settled
only fines, according to Art. 39 para. (1) letter c) of the new Criminal Code, the heaviest penalty will
be applied, plus a bonus of one third of all other penalties set .

Comparing the new Criminal Code provisions relating to the punishment applicable to the continued
offense in the case of concurrent offenses, it is easy to see that the offenses withheld in contest are
more severely punished, given the greater social danger they pose to society. So it is very important to
apply a punishment proportionate to the offense committed, thus respecting the principle of criminal
law, ie the principle of individualization of criminal sanctions so that they fulfill their purpose to
prevent commission of new crimes.'
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Abstract: In this paper we examine the internal and European provisions governing the institution of
recognizing the forensic psychiatric expertise in the European Union, based on the European and internal
legislation in the field. We previously conducted research on the recognition of judgments and judicial
foreign acts emanating from another Member State, research that have resulted in studies and articles
published in national or international specialized journals or proceedings. The work is useful for practitioners
who work in this area, and also for those interested in researching this institution. The essential contribution
of this paper consists of the examination of the institution recognition in the light of the national and the
European legislation, the critical observations relating to certain provisions of the European legislative acts
and proposals for completing and amending the European legal instruments.
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1. Introduction

In our opinion, the biggest problem of the European Union, after the economic one, is represented by
the growth of crime of all types and implicitly the concrete methods adopted by the Member States to
prevent and fight against crimes in European Area.

This very complex activity, with major implications in economic and political stability of the Member
States, and European institutions, is required to be solved urgently, as the lack of reaction of European
governments can compromise the European construction as a whole.

A very complex matter of preventing and fighting against crime of all kinds, and in particular
terrorism, trafficking of arms, ammunition, explosives, drugs, human beings and other manifestations
of organized crime can be solved only by increasing specific activities of judicial cooperation in
criminal matters between Member States.

We believe that the most important form of legal cooperation in criminal matters between the Member
States is and will always be the recognition of each Member State of judgments and other judicial
documents issued in another Member State. (Rusu & Rusu, 2010, p. 224)

So, there is the question of recognition and enforcement of two distinct categories of legal acts,
namely, final judgments and other judicial documents that produce legal effects in the issuing State. In
both cases, these two categories of judicial acts will have to produce legal effects in the issuing State,
identical (as those produced in the executing State), in other words it should be recognized and
enforced in their entirety, by any other State.

Consistent with its European aspirations, but also aware of the need to strengthen the specific activities
to prevent and fight against crime of all kinds, Romania adopted Law no 302/2004 on international

! Senior Lecturer, PhD, “Danubius” University of Galati, Faculty of Law, Romania, Address: 3 Galati Blvd, Galati, Romania,
tel: +40372 361 102, fax: +40372 361 290, Corresponding author: ionrusu@univ-danubius.ro.
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judicial cooperation in criminal matters with subsequent amendments, republished, a regulatory
framework that governs all judicial activity in the field. (Boroi & Rusu, 2010, p. 14)

Under the special law, the Romanian judiciary authorities, the responsible authorities of another State
(even outside the EU), will recognize and enforce a judgment or a judicial criminal act emanating
from a competent authority, complying to certain conditions, upon which we will not insist, because
they are not the subject to this proposed research.

Regarding the recognition in another state of judicial act issued by a competent authority of the
Romanian state, in which case we do not include the forensic psychiatric expertise, the law provides
that it shall be achieved by complying with the applicable international treaty.

We note that, although Title V of the law is entitled “Recognition and Enforcement of criminal
decisions and judicial documents,” therein is not even one provision for the recognition of judicial
acts, the rest referring only to judgments.

After examining and inter-relating the mentioned legal texts, for the Romanian legislator, it has proven
to be a constant concern only the recognition and enforcement of final judgments and less the
recognition of documents issued by competent authorities in Romania, including here the psychiatric
and forensic examination.

At EU level, in order to recognize the final judgments, in 2008 two acts were adopted, both
supplemented and amended in 2009, by another legislative act.

Thus, there were adopted the Framework Decision 2008/909/JHA of 27 November 2008, Framework
Decision 2008/947/JHA of 27 November 2008 and 2009/299/JAI Council Framework Decision of 26
February 2009. The purpose of adopting the three legislative acts is to enhance the recognition and
enforcement of judgments to become final, in any Member State, to facilitate the social rehabilitation
of the convict, in strict compliance with the European Convention on Human Rights and Fundamental
Freedoms.

Our purpose is not to examine these very important legislative acts, with major implications in the
entire activity of judicial cooperation in criminal matters between Member States, but only mention
that they have not been implemented currently in our legislation. However, under the Constitution, our
internal legislation and EU basic treaties, namely the Treaty on European Union and the Treaty on
functioning the European Union, both modified and supplemented by the Treaty of Lisbon, these
regulations have legal effects also in Romania.

We note however that the European legislator, under the three legislative acts did not provide the
recognition of some legal acts, but the recognition of final judgments.

No doubt there is a forensic psychiatric expertise outside the criminal trial that cannot be taken into
account, as that report is included in the case file, file which certifies that judgment.

The direct link exists between such internal legislative act, the three European legislative acts and the
recognition of forensic psychiatric expertise which we will examine subsequently, through the existing
internal and European legal framework.

2. General Considerations on Forensic Psychiatric Expertise

According to the legal stipulations, in Romania the forensic activity is an integral part of healthcare
and is an inquiry, examination, findings, laboratory tests and other forensic work on living bodies,
corpse, biological products and material evidence in order to establish the truth in cases of offenses
against life, body and health integrity of people or in other circumstances stipulated by law, and in
conducting forensic psychiatric expertise and filiations research.
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Also the forensic activity provides scientific evidence to the prosecution, courts, and upon request to
those interested in solving criminal cases, civil or other nature, contributing to specific means
provided by law, in establishing the truth.

In this legislative context, one of the main tasks of forensic institutions is that of performing forensic
examinations and findings of the disposal of the prosecution or the courts, and also in cases of
inadequate care or where appropriate, there are required forensic psychiatric expertise.

The expertise commission is mandatory in the cases where the law requires, and when it is fo assess a
person's mental capacity in order to determine the elements needed to assess the criminal or civil
liability.

A forensic psychiatric examination is performed only by a direct person, through a Commission
consisting of a coroner, who is chairman of the committee, and two psychiatrists.

According to the depositions of the law, in order to clarify the facts or circumstances of the case, to
find for the truth, there are necessary the expert knowledge, the prosecutor or the court orders, upon
request or ex officio, an expertise. As for a psychiatric expertise, it is mandatory for offenses of
aggravated murder cases and when the prosecution or the court has doubt about the defendant's mental
state. In these situations, the expertise is performed in specialized medical institutions, ordering the
defendant the internment of the offender in due time.

Regarding the forensic psychiatric expertise, it can be achieved by the “Mina Minovici” National
Institute of Legal Medicine in Bucharest, forensic institutes of academic medical centers and county
forensic services.

According to the law, when the prosecution or the court finds, upon request or ex officio, that the
expertise is not complete, it orders an additional survey by the same expert or by another. The law
provides the possibility to perform a new expertise, when the prosecution or the court has doubts about
the accuracy of the conclusions of the expert report.

When making application for a new forensic psychiatric expertise, it will be performed by another
medical commission.

At central level, it operates the higher forensic Commission, which scientifically verifies and
approves, at the request of the legal bodies, the findings of various forensic acts and it decide on
possible conflicting conclusions of expertise with the new forensic results or other forensic acts.

Monitoring and evaluating the forensic activity is achieved by joint commission consisting of forensic
specialists from the Ministry of Health and legal experts of the Justice Ministry, established by joint
order of the two ministries. The joint commission is established whenever there are indications of
committing irregularities in conducting forensic activity, and one of the two ministries requires some
verifications.

3. The Recognition of Forensic Psychiatric Expertise Performed in Romania by the
Competent Legal Authorities of the EU Member State

From the earlier overview of the organization and operation of forensic activity in Romania, it results
that it is integral part of health care system and at the same time it carries out the expertise and other
works, which acts collectively forensic at the request of judicial authorities (or other natural or legal
entity).

These activities are embodied in expert and findings reports, certificates, test reports and notifications.
In order to avoid some unilateral interpretations that are not in agreement with the will of the
legislator, the acts have been defined specifically, definition that we present below.
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Thus, the forensic expertise report is the document prepared by an expert on the demand of the
prosecution or the court which includes data on the expert examination. A forensic examination is
carried out in cases provided in article 116 and 117 of the Criminal Procedure Code.

The Report finding forensic is the document written by the coroner on the demand of the prosecution
or the court which includes data on the carried out investigation. Forensic finding is made in the cases
provided in article 112 and 114 of the Criminal Procedure Code.

The Medical certificate is the document written by the coroner on the demand of the interested persons
including data on forensic examination.

The analysis bulletin is the document written by the forensic specialists or competent people in the
forensic institutions, at the request of interested persons, including data on complementary
examination.

Forensic notification is the document prepared by the High forensic Commission as well as review
boards and control of medical documents at the request of judicial authorities, endorsing the content
and conclusions of forensic documents; they recommend further surveys or draw their conclusions.

Next we will consider the report of forensic psychiatric expertise, from two perspectives, namely as
forensic document certifying the carrying out of the expert forensic psychiatric expertise imposed by
the judicial bodies through ordinance, respectively, means of evidence in the forensic notification
achieved by the High Forensic Commission.

In this context, practically the document can be a means of evidence in the criminal proceedings, it is
the forensic psychiatric report, a document that, records, among other issues, also the conclusions of
the experts in the matter of subject expertise.

We mention also that under the law, the medical examiner is an expert in this juncture, a quality
involving a series of rights and obligations.

From the mentioned provisions of the European legislative acts, it results that the general rule in the
European Union is the judgments by which there are ordered penalties or other custodial or non-
custodial measures, which recognized and enforced in all Member States (under certain conditions).

In our analysis we consider those situations where the Romanian courts have ordered some forensic
psychiatric expertise, and the expertise report was considered as evidence under which they issued the
judgment of conviction of a physical entity.

An important aspect to be considered is that, as part of the case file, the forensic psychiatric report is
recognized implicitly with the recognition of judgment when ordering a custodial or non-custodial
measure or any another extent.

In order to examine the legal implications on the recognition ratio of forensic psychiatric expertise in
Romania issued by a competent judicial authority of any Member State, it will have to consider a
series of domain-specific features.

The special situation that we consider now is when by a final court decision in Romania, it is
sentenced a citizen of another Member State, in the case file that there is a report of forensic
psychiatric expertise, a report resulted following the request to carry out a forensic psychiatric expert
by the prosecution or the court. In this case, the forensic psychiatric expertise is sought by the
prosecutor or the court, according to article 117, paragraph (1) Criminal Procedure Code, because one
of these organs has doubts about the defendant's mental state. In other words, the prosecutor or the
court will require the expertise to determine whether the defendant had criminal liability when the
crime for which it is investigated was committed.

In this case, after the final court decision to a custodial sentence, according to the Framework Decision
2008/909/JHA, it (the judgment in question), at the request of the convicted person or ex officio will
be passed by the Romanian judicial authority with a certificate to the Member State whose citizen is
convicted, in order to acknowledge it and subsequently to enforce it.
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We emphasize that in these circumstances, the judicial body empowered by the executing State will
consider the recognition of the judgment, in its complexity, and not according to the administrated and
existing evidence in the case file. No doubt that recognizing the final judgment rendered by a
Romanian court, involves an implicit recognition of all existing evidence on case file, evidence under
which the individual concerned was convicted.

Next, we will examine the case where, after the recognition of the Romanian judgment by the
executing Member State and transferring the convicted person during the execution of the sentence,
the convicted requests for retrial and to carry out a forensic psychiatric expertise, arguing that at time
of the offense he suffered some mental disorders, and the psychiatric forensic examination carried out
in Romania did not find this very important issue, which represented the main evidence that resulted in
taking the measure of conviction.

In this context, the authority of the executing Member State will have three options, namely: it will not
approve the convict’s request, as the recognition of a final judgment issued by the Romanian court
justifies the involvement and the recognition of the forensic psychiatric expertise (as existing evidence
in the case file); it will accept the request of the convict, having carried out a forensic psychiatric
expertise by the competent authorities of that state, or it will ask the Romanian judicial authorities to
check and approve scientifically the report's conclusions, by the High Forensic Commission in
Romania.

We specify that the European legislative act framework does not provide for such situations, noting
only the compulsory recognition and enforcement of judgments, not of forensic documents.

No doubt that in this situation, without having clear provisions in the European legislative act, each
Member State will consider first its own legislation, always acting according to it.

However, we consider that in such a situation it is ruled out the possibility of ordering by the
competent court the disposition to undertake a new forensic psychiatric expertise by a competent
authority of the executing Member State.

We argue this opinion on the following considerations:

- the existence of a coherent legislative framework, with a proper organization and operation
system of forensic activity;

- the possibility of checking and notifying of the forensic psychiatric documents by the High
Forensic Commission;

- the possibility of making new forensic psychiatric expertise, at the request of the legal bodies
or person concerned, the regulated and legal opportunity before passing a court decision;

- the high level of development of medical sciences in Romania, the recognition of professional
competence of Romanian forensic experts at European level,;

- the existence of modern criminal procedure, with explicit provisions on the rights of defense
of suspects and defendants;

- lack of procedures developed at European level, about the possibility of examining the
existing evidence in a case file where it has already been taken a decision which became final
when the competent court in the executing State has available only that judgment and the
certificate that it accompanies.

In our opinion, being excluded the possibility of disposing the development of a new forensic
psychiatric expertise available to the competent judicial bodies of the executing State, it will remain
the other two mentioned variants. Thus, if the request of the convicted is rejected, the required solution
is to demand a verification and approval of forensic psychiatric expertise by the High forensic
Commission.
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Under the above mentioned arguments, we consider that the request for verification and approval of
the forensic psychiatric report by the High forensic Commission is the optimal solution that can be
adopted by the competent Member State of execution to such judgment, in the case where the
convicted does not reject the request. This decision is in our opinion, an act of partial recognition of
forensic document issued in Romania, a matter that does not contravene to EU legal acts in force; on
the contrary, it contributes to the execution of its provisions. On the other hand, the action of rejecting
the application of performing a new forensic psychiatric expertise, and (to some extent), the
application for the notification of High forensic Commission is in our opinion an act of mutual trust, in
the scientific and evidential value of forensic documents emanating from Romanian forensic
authorities.

Naturally, this request will be made by judicial authorities of the two involved states, being excluded
the possibility of sending a direct request between the two forensic institutions.

However, we believe, normally, considering the European legislative acts, which rise to the level of
principle the recognition and enforcement of judgments in another Member State, other than the
convicting one, the correct solution that is to be adopted by the executing court of that Member State,
is the rejection of the convict’s request, the reason being that with the recognition of the judgment
there were recognized all the existing evidence on case file, evidence based on which the legal
decision on convicting was passed. Even if the report of the forensic psychiatric evidence is in some
circumstances crucial evidence that determined the decision to prosecute an individual, note that this
document is part of the evidence which led to the measure of conviction, and therefore is recognized in
the initial phase with the judgment of conviction as a whole. In this context, we note that under the
depositions of the European legislative act, the authority of the executing State shall not proceed in
examining and acknowledging each sample given to the case file, but only the judgment become final
as a whole. In fact, the examination of the existing evidence cannot be achieved because the court of
the execution state has at its disposal only the judgment and the certificate, the case file being kept by
the sentencing court in Romania.

4. Conclusions

The complexity and importance of forensic psychiatric expertise in Member States (i.e. in Romania),
at the request of judicial authorities or other natural or legal entities, result in the implications arising
from the special report forensic psychiatric expertise, regarded as evidence in the act of criminal
justice.

We here consider also the more visible tendencies of persons who have committed crimes, some of
extreme gravity, trying to escape the criminal liability, claiming the occurrence of psychiatric
disorders during the execution of the action or inaction which represents the material element of
objective side of the offense of which he is guilty, and thus the lack of criminal liabilities.

The drawn conclusion from the present examination is that the report of the forensic psychiatric
expertise effects after being conducted a survey of this kind has a great evidential value in criminal
proceedings, contributing decisively, in certain circumstances to the achievement of justice in any EU
member state. In this context, the arguments are likely to lead to the recognition idea of the report of
forensic psychiatric expertise in criminal cases, as forensic scientific act, with important implications
in determining the criminal liability of persons convicted in Romania of various offenses.
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Abstract: In this paper we examine a topic in the field of European law, which is of particular interest, being
always a novel subject, that is the protection and human rights within the complex activity of executing the
European arrest warrant by the judicial authorities of each Member State. The paper continues previous
research materialized in some in studies and articles published in national or international specialized journals
or proceedings. The examination of the European arrest warrant institution has led to some conclusions,
which ultimately need to certify the completion of some provisions, notably the ones regarding the mutual
recognition and increase of efficiency. The work can be useful both for practitioners and theorists in the field,
the essential contribution consisting of the examination and the expressed critical opinions, which may lead to
the amendment and completion of the European legislative act.

Keywords: protection; modification; addition; European legislative act

1. Introduction

The establishment of the European Union, besides the indisputable advantages created to Member
States at all levels of cooperation in the most diverse areas has determined a disadvantage as well,
caused by the proliferation of crime, the difficulties involved in achieving an effective control of the
competent bodies, that would lead to the reduction of crime, and especially the cross-border one.

In fact, a potential lack of reaction of the Member States can jeopardize the attainment of one of the
important goals of the European Union, that is an area of freedom, security and justice.

The problem of judicial cooperation in criminal matters between Member States, notably simplifying
the surrender procedure- receiving procedures of persons wanted for the execution of a sentence or to
be subject to legal proceedings has represented a constant concern for the European institutions, that is
the reason why the existing legislation was modified and adapted to the new requirements imposed by
the successive developments in crime.

In this context, the Framework Decision 2002/584/JHA adopted a new institution designed to replace
extradition, which is the European arrest warrant.

As a relatively new form of cooperation in criminal matters between Member States, the European
arrest warrant was a permanent research object for many authors in the European Union, including in
Romania (I. Rusu, Al. Boroi, F.R. Radu, G. Stroe etc.), the institution itself being investigated and by
us as well in other papers published in journals, proceedings of conferences and university courses.

After entering into force of the European legislative act in question, the research conducted and the
legal practice revealed some flaws mostly related to some complicated procedures and the right of the
persons that are subject to such proceedings.

! Senior Lecturer, PhD, F aculty of Law, “Danubius” University of Galati, 3 Galati Boulevard, 800654 Galati, Romania, Tel.:
+40.372.361.102, fax: +40.372.361.290, Corresponding author: ionrusu@univ-danubius.ro.
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As regards insuring the protection of rights of persons subject to a European arrest warrant, during the
identification procedures and subsequently after trial and surrender procedure, the legal practice,
sometimes supplemented by Romanian or European doctrine, particularly by the decisions of
European Court of Human Rights, revealed some shortcomings, which finally have led to the
violations of fundamental human rights.

The importance of respecting the fundamental rights is mentioned in the provisions of article 67
paragraph (1) of the Treaty on functioning the European Union, as amended and supplemented by the
Lisbon Treaty, which states that “The Union shall represent an area of freedom, security and justice
with by complying the fundamental rights and the various systems and legal traditions of Member
States”.

In this study we examine the institution of the European arrest warrant in terms of execution, in the
context of the need to respect the right of the accused to be present at the trial where there was taken a
court decision against the person, a deprivation of liberty measure. Also, the conducted research is
geared towards identifying other provisions that hinder the surrender of a person under a European
arrest warrant, in order to improve the European legislation in the field by the amendment of some
existing laws.

2. The European Arrest Warrant in the Current Context - Concept and
Characterization

The establishment of a European arrest warrant has been a necessity in crime proliferation and
simplifications of procedures between Member States of persons convicted or against whom there
were applied criminal proceedings.

In the doctrine there has been argued that “the practice of EU Member States has shown that the
simple reconsideration of traditional principles in extradition matters is a cumbersome approach,
which faces the opposition of states, and it is unable to provide effective and rapid solutions in the
international judicial cooperation in criminal matters. Under these conditions it is taken advantage of
the new cooperation instruments introduced by the Treaty of Amsterdam in Pillar III, by a framework
decision where it was completely reformed the delivery mechanism of a person within the territory of
a Member State at the request of the judicial authorities of a State Member”. (Streteanu, 2008, p. 2)

In another opinion it is stated that “on the arrest warrant mentioned the EU strategy by the 28
Recommendation in the prevention and control of organized crime, which provided possibilities of
creating, on the long term, a European legal area of extradition and to examine in this context the
issue of extradition under the procedures by contumacy (lack) in full respect of fundamental rights
guaranteed by the European Convention on Human Rights.” (Stroe, 2007, p. 281)

In our opinion the major event that caused arguably the adoption of the European arrest warrant is the
terrorist attacks of September 11, 2001 in United States of America. In this context, the institution of
the European arrest warrant was introduced by the Framework Decision 2002/584/JHA of 13 June
2002 on the European arrest warrant and surrender procedures between Member States.

The European legislative act provides in article 1 line (1) that “the European arrest warrant is a
Judicial decision issued by a Member State in order to arrest and surrender by another Member State
of a wanted person, for prosecution or executing a sentence or security measure involving deprivation

of liberty “.

After adopting these regulations, all Member States, including Romania, have promoted their own
internal laws, designed to transpose the European legislation internally.

What characterizes the institution of the European arrest warrant, and also differentiates it from
extradition, is the wide range of established novelties in order to simplify concretely and directly all
administrative and judicial procedures. Among the innovations introduced by the European legislative
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act, compared to the extradition institution, note: the obligation of Member States to apply the
depositions of the European legislative act, widening the scope by including new types of offenses,
most of the increased gravity; giving up to the verification procedure of double incrimination for
certain categories of crimes, usually considered as being more serious; simplifying the procedures and
shortening deadlines; simplifying the administrative phase; the possibility to surrender their citizens,
subject to certain conditions; the possibility and recommendation of direct collaboration between the
institutions of law enforcement. We appreciate that the level of European Union, Framework Decision
2002/584/JHA of 13 June 2002, represents one of the most important European legislative acts, by its
execution there will be achieved important steps in the complex work of preventing and combating
crime of all kinds.

2. Mandatory and Optional Reasons for the Refusal of Enforcing the European Arrest
Warrant

The EU Member States, within the activity of international criminal judicial cooperation activity can
invoke some reasons for not executing the European arrest warrant. These reasons, according to their
importance, may be mandatory or optional.

Thus, the judicial authority of the executing Member State may refuse to execute a European arrest
warrant, in one of the following cases:

- the offense underlying the European arrest warrant is covered by amnesty in the executing
Member State, when that State would have jurisdiction to prosecute the offense under its
criminal law;

- when from the information available to the executing judicial authority it results that the
wanted person has been finally judged by a Member State for the same acts, under the
condition that in case of conviction, the sentence is executed or at that time it was executed or
may no longer be executed under the law of the convicting Member State;

- when the person who is the subject of European arrest warrant cannot, because of the age, be
held criminally responsible for the acts on which the warrant was released, under the law of
the executing Member State.

In addition to mandatory reasons mentioned above, the European legislative act provides some
optional grounds for refusal of executing the warrant, which can be invoked by the executing Member
State, namely:

- act which lays at the basis of European arrest warrant which is not an offense under the law of
the executing Member State;

- when the person subject to the warrant is being prosecuted in the executing Member State for
the same act underlying the European Arrest Warrant;

- when the judicial authorities of the executing Member State have decided not to prosecute for
the offense on which the European arrest warrant was released or to terminate it, or when the
wanted person has been the subject to a final judgment in a Member State for the same facts
which prevents further proceedings;

- When the prosecution or punishment was established under the law enforcement of the
Member State and the facts are within the competence of that State, under its criminal law;

- When from the information available to the executing judicial authority it results that the
requested person was finally judged for the same acts of a third country, under the condition
that in case of conviction, the sentence was executed or was under execution at that time or
may no longer be executed under the law of the sentencing country;

- When the European arrest warrant was issued for a penalty or a deprivation of liberty measure,
when the wanted person is staying in the executing Member State, as a national or resident
thereof, and that State undertakes to execute the sentence or security measure in accordance
with the national law;

- When the European arrest warrant relates to offenses which:
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- in accordance with the executing Member State’s law, there have been committed wholly or
partly within the executing Member State or in a place considered as such;

- were committed outside the territory of the issuing Member State, and executing Member
State’s law does not allow the prosecution for the same crimes committed outside its territory.

3. Refusal to Execute the European Arrest Warrant on Grounds of Violating the Rights
of the Person in Question

So, the general rule established by the European legislative act is that, any person against whom there
are initiated court activities it may be surrendered to another Member State upon the request of its
judicial authorities. However, some exceptions have been provided, which after being invoked, can
lead to the refusal of executing the European arrest warrant by the judicial authorities of the executing
Member State. Among these mandatory or optional reasons for non-compliance, provided by the
European legislative act, note the following: the offense underlying the mandate is covered by
amnesty in the executing Member State; the wanted person has been finally judged in another Member
State for the same acts under the condition that, in case of sentencing, the sanction would be executed
or under execution or it can no longer be enforced under the law of the convicting state; the person in
question cannot, because of its age, be held criminally responsible for the facts in this warrant, under
the convicting Member State’s law, the person subject to the warrant is being prosecuted in the
executing Member State for the same act underlying the warrant etc.

After the examination of the mandatory or optional reasons that can be invoked by the executing
Member State to refuse the execution of a European arrest warrant, we find that they relate to the
rights of the person subject to the warrant; in other words, when the judicial authorities of the Member
State enforcement finds that those rights were not respected, it will refuse to execute the European
arrest warrant.

After the entry into force of the European legislative act, the research undertaken in this area, both
internally (to which we have made our contribution as well) and at European Union level, revealed the
existence of some flaws related to insuring the protection rights of people covered by the European
legal proceedings. Moreover, these imperfections have been found also by the European Court of
Human Rights, adopting some decisions in favor of the people who have been submitted to a
European arrest warrant.

Under these circumstances, it was necessary to complete and modify the European legislative act, in
the sense of providing in its content the accused person’s right to be present in person at trial including
the right to a fair trial according to article 6 of the European Convention on Human Rights, as
interpreted by the European Court of Human Rights. At the same time, we consider the fact that on
this issue, the Court held that the accused person’s right to be present in person at the trial is not
absolute and that, under certain conditions, it can give up, the free and willing by anyone expressly or
impliedly, but clearly, this right.

By adopting the framework decision 2009/299/JAI of the Council of 26 February 2009, there were
included other reasons for refusal of including the execution of European arrest warrant, reasons that
regard, this time directly respecting the right of individuals to a fair trial according to article 6 of the
European Convention on Human Rights, as interpreted by the European Court of Human Rights. Thus,
according to article 4a of Framework Decision 2002/584/JHA, as supplemented by the mentioned
above legislative act, “executing judicial authority may also refuse, to execute the European arrest
warrant issued for the execution of a sentence or a measure involving deprivation of freedom, where
the person was not present in person at the trial where the decision was passed...”

So the general rule imposed legally this time is that when executing a European arrest warrant issued
for a penalty or other deprivation of liberty measure, the person in question must be present at its trial.
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When the person calls for retrial or appeal to an appeal, the executing Member State must ensure these
rights.

Also, the European legislator has provided for some exceptions, on the possibility that the person
concerned is not present at its trial, exceptions relating to specific situations that are seen frequently in
the legal practice. These include the following situations: the person has been summoned in person on
the date and place of the trial which led to the decision, or by other means where it actually received
the data, issues that clearly establish that the person was aware of the trial, and was informed that a
decision may be issued, if not for the trial, or when determined to have knowledge of the issue hiring a
lawyer to defend at the trial, the defendant has exercised the powers specifically so.

The research leads to the conclusion that these changes and additions to the European legislative act,
have corrected some previous provisions, which finally led to better ensure the protection of surrender
personal rights, the current regulations is certainly improvable.

4. Conclusions

The analysis highlights that the European institution of the European arrest warrant is currently the
most important form of judicial cooperation in criminal matters within the European Union. In this
context, the execution of a European arrest warrant must be carried out only in full accordance with
article 6 of the European Convention on Human Rights. Research and critical remarks doctrine
promoted both by us and by other authors in the country and other EU countries, supplemented by the
judgments of the European Court of Human Rights, determined the European legislator to adopt a
series of changes and additions that have meant to strengthen the rights of persons subject to such
proceedings.

However, the conducted research demonstrates that there are still many provisions to be amended and
supplemented, which will be subject to further research. Thus, the further research that we will
undertake will cover the following aspects: strengthening the rights of persons subject to the execution
of European arrest warrant, further simplification of procedures for surrender of persons under the
European arrest warrant, obligation of retrial processes where there have been decided the conviction
in absentia of the person convicted and broadening the applicability of the European arrest warrant and
other offenses including, without the verification of double incrimination and recognition and
enforcement of judicial decisions that impose criminal penalties in the context of freedom to protect
the individuals concerned.
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Abstract: The paper aims at examining procedures for persons’ surrender that have committed crimes in one
of the territory of the three states in terms of internal and European legislation in this area, its importance
resulting in the need for strengthening specific activities of judicial cooperation in criminal matters. The
previous research conducted in this area has resulted in studies and articles published in professional journals
or proceedings of international conferences. The work is useful to judicial bodies with powers of judicial
cooperation in criminal matters and to those interested in researching this form of judicial cooperation in
criminal matters between Romania and the two mentioned European countries, which are not EU members.
The results of the essential contribution of the work, its originality, are focused on the general examination, in
critical observations and proposals for supplementing and amending the European legislative act governing
the act of surrender.
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1. Introduction

Preventing and combating crime of all kinds, especially the cross-border one, was a constant concern
of all countries of the world since ancient times. As intensifying the cooperation in all fields between
the countries of the world, especially at economic level, appeared various possibilities of movement of
individuals on all continents.

Thus, the global crime has seen new forms of expression, some of extraordinary violence, the
perpetrators of these types of actions succeed in many cases to avoid criminal liability, disappearing
from the country where they committed the acts and hiding in the other states. (Rusu, 2010, p. 54)

Under these conditions, over time, the crime manifested in various violence forms, with threats to
individual security of citizens or to the internal security of states. The creation of some real
opportunities for citizens traveling in Europe (starting from the second half of last century) has caused
new mutations in the structure of cross-border crime, mutations that are generally determined by the
possibility of moving criminal elements, of ensuring efficient organization and logistics. (Rusu, 2009,
pp. 18-19)

We may say that amid all these changes, especially in the recent decades, in Europe, as in the whole
world, crime has known an unprecedented evolution manifested in various forms, some of extreme
gravity, thereby threatening the safety of individual and collective safety, or even the existence of
some states. (Rusu, 2009, p. 186)

This imminent danger, stemming from the growing organized crime, as the possibility of avoiding the
prosecution or trial of perpetrators, hiding in other countries, has led governments to intensify the
activity of international judicial cooperation in criminal matters, being the only way to prevent and
combat the phenomenon as a whole.
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